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derecesinin ispatlanmasi hilinde uygulanmayacaktir. Uluslararasi Denizcilik Orgiitii
(IMO) tarafindan 15/12/2021 tarihli {i¢ Karar ile taraf devletler ve taraf devlet
mahkemeleri tarafindan oOzellikle “pervasizca davramg” olarak ifade edilen kusur
derecesinin ayni sekilde yorumlanmasini saglamak amaciyla benzer diizenlemelerin yer
aldigi Milletlerarast So6zlesmeleri de kapsayacak nitelikte ortak yorum kurallar
getirilmigtir. Calismada IMO tarafindan yayimlanan ortak yorum kurallari, Deniz
Alacaklarina Karst Mesuliyetin Smirlanmas1 Hakkinda 1976 Tarihli Milletlerarasi
Soézlesmenin hazirlik ¢aligmalari, Sézlesmede dngoriilen kusur dereceleri ve pervasizca
davranisin sigorta sdzlesmelerine etkisi de incelenerek degerlendirilmistir.

Anahtar Kelimeler: *Deniz Alacaklarina Karsi Mesuliyetin Siirlanmasi Hakkinda
1976 Tarihli Milletleraras1 Sozlesme #1992 Petrol Kirliliginden Dogan Zararin Hukuki
Sorumlulugu ile ilgili Milletleraras1 Sdzlesme *Uluslararasi Denizcilik Orgiitii Ortak
Yorum Kurallari *Pervasizca Davranis Alter Ego

ABSTRACT

The shipowner’s liability is limited for claims set out in Article 2 of the Convention on
Limitation of Liability for Maritime Claims, 1976 and the Protocol of 1996 to Amend
the Convention on Limitation of Liability for Maritime Claims, 1976 and for claims
regarding oil pollution from a tanker pursuant to the International Convention on Civil
Liability for Oil Pollution Damage, 1992. Limitation of liability provisions shall not be
applied in case the level of culpability stipulated in the relevant articles of the
Conventions is proven. By way of its three decisions dated 15/12/2021, the International
Maritime Organisation (IMO) has adopted common interpretation rules including the
other conventions providing similar regulations to ensure that the level of culpability
expressed as “wilful conduct” shall be interpreted in a uniform manner by the State
Parties and courts of the State Parties. This article evaluates the IMO’s decision regarding
the common interpretation of Article 4 of the Convention on Limitation of Liability, 1976
by examining the travaux préparatoires of the Convention, the level of culpability
stipulated in the Conventions and the effect of wilful misconduct on insurance contracts.

Keywords: <Convention on Limitation of Liability for Maritime Claims, 1976
eInternational Convention on Civil Liability for Oil Pollution Damage, 1992 «IMO’s
Common Interpretation Rules *Wilful Misconduct *Alter Ego

GIRIS
Uluslararast  Denizcilik  Orgiiti' (“IMO”) 32’nci oturumunda “Deniz
Alacaklarina Karst Mesuliyetin - Sinirlanmas1  Hakkinda 1976  Tarihli

International Maritime Organization, IMO hakkinda bkz. <https://imo.org/> erisim tarihi 15
Eylil 2022. Tirkiye'nin tarafi oldugu IMO Soézlesmeleri ve bu sozlesmelerin Tiirkiye
hakkinda yiirtirlige girdigi tarih hakkinda bkz.
<https://denizhukuku.bilgi.edu.tr/media/document/2021/11/17/turkiyenin-taraf-oldugu-imo-
sozlesmeleri-2021.pdf> et. 15 Eyliil 2022.
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Milletleraras1 Sézlesme”nin® (“1976 Sorumluluk Smir1 Sézlesmesi”) 4’iincii
maddesi, Deniz Alacaklarina Karg1 Mesuliyetin Sinirlandirilmas1 Hakkinda 1976
Tarihli Milletlerarast Sozlesmeyi Tadil Eden 1996 Protokoliiniin® 4’iincii
maddesi (“1996 Sorumluluk Sinir1 Protokolii”) ve 1992 Petrol Kirliliginden
Dogan Zararin Hukuki Sorumlulugu ile flgili Milletleraras: S6zlesmenin® (“1992
Petrol Kirliligi S6zlesmesi””) 5’inci maddesinin ikinci fikrasi diizenlemelerinin
yorumlanmasi hakkinda 15/12/2021 tarihli ve A.1163(32)°, A.1164(32)° ve
A.1165(32)’ sayil1 ii¢ Karar kabul etmistir.

1976 Simirli Sorumluluk Sézlesmesi ve onu tadil eden 1996 Sinirli Sorumluluk
Protokolii uyarinca Sozlesmenin 2’nci maddesinde yer verilen istemler igin
sorumluluk Milletleraras1 S6zlesmenin 6’nct ve 7’nci maddesi cercevesinde
sinirlandiriimaktadir. Ayni sekilde 1992 Petrol Kirliligi Sozlesmesi uyarinca
tankerden kaynaklanan petrol kirliligi zararlar1 bakimindan gemi malikinin
sorumlulugu Milletlerarast Sozlesmenin 5’inci maddesinin birinci fikrasinda
ongoriilen meblagla sinirlidir. Donatan lehine getirilen sorumluluk siniri, 1976
Sorumluluk Sinir1 Sézlesmesi ve 1996 Sorumluluk Sinir1 Protokoli m. 4’te,
geminin sicile kayith maliki lehine 6ngoriilen sorumluluk smirt 1992 Petrol
Kirliligi Sozlesmesi m. 5 f. 2’de Ongoriilen kusur derecesinin istem sahibi
tarafindan ispat edilmesi hélinde uygulama alami bulmayacaktir. IMO,
sorumluluk sinirini kaldiran bu kusur derecesinin taraf devletler ve bu devletlerin

2 Convention on Limitation of Liability for Maritime Claims, 1976. Sozlesme’nin Resmi
Gazete’de (“RG”) yayimlanan Ingilizce metninin asli ve Tiirkge terciimesi igin bkz. RG
04.06.1980/17007. 1976 Sorumluluk Sinir1 S6zlesmesi ve onu tadil eden 1996 Sorumluluk
Sinir1 Protokoliiniin birlestirilmis metni ve Sozlesme ile ilgili kaynakca igin bkz. Kerim
Atamer ve Ciineyt Siizel, Yeni Deniz Ticareti Hukuku’nun Kaynaklari, Milletleraras:
Sozlesmeler ve A¢tklamal: Cevirileri, Bibliyografya, Mahkeme Kararlart, (B.1, On ki Levha
Yayincilik 2013) 447 vd.

3 Protocol of 1996 to Amend the Convention on Limitation of Liability for Maritime Claims,
1976. 1976 Sorumluluk Sinir1 Soézlesmesi ve onu tadil eden 1996 Sorumluluk Sinir
Protokoliiniin birlestirilmis metni ve Sézlesme ile ilgili kaynakea i¢in bkz. Atamer ve Siizel,
446.

4 International Convention on Civil Liability for Oil Pollution Damage, 1992. Sozlesmenin
resmi Ingilizce metni ve Tiirkge terciimesi i¢in bkz. RG 24.07.2001/24472.

5 IMO, Resolution A. 1163(32), Interpretation of Article 4 of the Convention on Limitation of
Liability for Maritime Claims, 1976.

¢ IMO, Resolution A. 1164(32), Interpretation of Article 4 of the Convention on Limitation of
Liability for Maritime Claims, 1976 to the Protocol of 1996 to amend the Convention on
Limitation of Liability for Maritime Claims, 1976.

7 IMO, Resolution A. 1165(32), Interpretation of Article 6 of the Protocol of 1992 to amend the
International Convention on Civil Liability for Oil Pollution Damage, 1969 Amending Article
V(2) of the International Convention on Civil Liability for Oil Pollution Damage, 1969.
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mahkemeleri tarafindan aymi sekilde yorumlanmasi adina ortak yorum ilkeleri
getirmistir. Calismada bu ydnde diizenleme yapilmasindaki ihtiyag, IMO
Kararlar1 ve Kararlarda atif yapilan IMO belgeleri ¢ercevesinde ortaya
konulmaya calisilacaktir.

I. ORTAK YORUM KURALININ KAPSAMINA DAHIL OLAN
MILLETLERARASI SOZLESMELER

IMO Hukuk Komitesi’nin 32’nci oturumunda kabul edilen yorum kurallarina
iliskin ii¢ Karar1 bulunmaktadir®. Metinlerin bashigindan Kararlarm kapsamimin
1976 Sorumluluk Sinir1 S6zlesmesi, 1996 Sorumluluk Sinir1 Protokolii ve 1992
Petrol Kirliligi S6zlesmesi ile sirli oldugu izlenimi dogmaktadir. Ancak her ti¢
Kararin metnine bakildiginda 6ngoériilen yorum ilkesinin 2001 Gemi
Yakitlarindan Kaynaklanan Petrol Kirliligi Zararinin Hukuki Sorumlulugu
Hakkinda Milletleraras1 Sozlesme’ (“2001 Gemi Yakiti Sézlesmesi”), 2007
Enkaz Kaldirmaya Dair Milletlerarast Nairobi Sozlesmesi'® (“2007 Enkaz
Kaldirma Sozlesmesi”) ve 1996 Tehlikeli ve Zararli Maddelerin Deniz Yoluyla
Taginmasindan Kaynaklanan Zararm Tazmini ve Sorumlulugu Hakkinda
Uluslararas1 Sozlesmeye Iliskin 2010 Protokolii'' (“2010 Tehlikeli Madde
Sozlesmesi”) igin de gegerli oldugu zikredilmektedir'?. Gergekten de 2001 Gemi

Bkz. yuk. dn. 5, 6 ve 7°de yer verilen Kararlar. IMO tarafindan hazirlanan milletlerarasi
sozlesmeler bakimmdan sorumluluk smirlarinin kalkmasina iliskin ortak bir yorum kurali
getirilmesinin 2020-2021 IMO senelik planlamasinda yer aldig1 ve bu plan uyarmca 2021
yilinda tamamlanmasinin hedeflendigine dair bkz. Report of the Legal Commitee on the Work
of its 107th Session- 11/12/2020 (“IMO, LEG 107/18/2”), 17. Bu metne ve ortak yorum
caligmalarinin  hazirhik siirecine iligkin belgelere IMO’nun resmi internet sitesinden
ulasilamamis ancak elektronik posta yoluyla yaptigimiz istem {iizerine IMO tarafindan
gonderilmistir.

°  International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001.
Sozlesmenin resmi Ingilizce metni ve Tiirkce terciimesi icin bkz. RG 27.07.2013/28720.
S6zlesmenin resmi Ingilizce metni ve Tiirkge terciimesi i¢in bkz. RG 27.07.2013/28720.

The International Convention on the Removal of Wrecks, 2007. Tiirkiye bu milletlerarasi
sOzlesmeye taraf olma iradesini heniiz gostermemistir.

Protocol of 2010 to the International Convention on Liability and Compensation for Damage
in Connection with the Carriage of Hazardous and Noxious Substances by Sea, 1996.
Sozlesmenin onaylanmasinin uygun bulunduguna dair kanun i¢in bkz. RG 03.04.2017/30027.
30/04/2010 tarihinde imzalanan s6zlesme 31/07/2017 tarihli RG’de yayimlanmis ve Tiirkiye
tevdi makamina 23/04/2018 tarihinde katilma belgesini sunmustur. Bu bilgi i¢in bkz.
<https://denizhukuku.bilgi.edu.tr/media/document/2021/11/17/turkiyenin-taraf-oldugu-imo-
sozlesmeleri-2021.pdf> et. 15 Eyliil 2022. Ne var ki bu S6zlesme milletleraras: hukukta heniiz
yiiriirliik kazanmamustir.

12 Bkz. IMO, Resolution A. 1163(32), Par. 3; IMO, Resolution A. 1164(32), Par. 3; IMO,
Resolution A. 1165(32), Par. 3.
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Yakiti So6zlesmesinin 6’nc1 maddesinde sorumlulugunun smirlandirilmasi
hakkinda 1976 Sorumluluk Sinir1 Sozlesmesine atif yapilmistir'®. Dolayisiyla
donatanin sorumlulugu gemi yakit1 isteminden kaynaklanan kirlenme zararlar
icin kural olarak sinirli olmakla birlikte 1976 Sorumluluk Sinir1 S6zlesmesi m. 5
f. 2°deki kusur derecesinin ispati durumunda 6ngdriilen sorumluluk siirlar
uygulama alant bulmayacaktir. Ayni sonu¢ 1976 Sorumluluk Sinirt
Sozlesmesine atif yapan 2007 Enkaz Kaldirma Sozlesmesi m. 10 f. 2'* geregi de
gecerlidir. Milletleraras1 hukukta heniiz yiiriirlik kazanmamig olan 2010
Tehlikeli Madde Sézlesmesi m. 9 f. 2'° diizenlemesinde Ongériilen kusur
derecesinin ispat1 da sorumlulugun sinirlandirilmasi hakkinin kaybina sebebiyet
verecektir.

IMO Hukuk Komitesi’nin Kararlarinda yer verilen Milletleraras1 Sozlesmeler
her ne kadar yukarida belirtilenlerle siirli olsa da getirilen yorum kurallarn
sorumluluk sinirlarinin uygulanmamasina sebebiyet veren aynm kusur derecesini
iceren Konismentolara iliskin Baz1 Kurallarin Birlestirilmesine Dair 25 Agustos
1924 Tarihli Milletleraras1 Sézlesmenin (“Lahey Sozlesmesi”)'® 23 Subat 1968
Tarihli Protokol ile Degistirilmis Metni'” m. 4 f. 5 b. (e)’nin (“Lahey-Visby
Kurallar1”) ve Yolcularin ve Bagajlarmin Deniz Yolu ile Taginmasma Iliskin

Hiikmiin resmi Ingilizce metni su sekildedir: “Nothing in this Convention shall affect the right
of the shipowner and the person or persons providing insurance or other financial security to
limit liability under any applicable national or international regime, such as the Convention on
Limitation of Liability for Maritime Claims, 1976, as amended.”

Hiikmiin resmi Ingilizce metni su sekildedir: “Nothing in this Convention shall affect the right
of the registered owner to limit liability under any applicable national or international regime,
such as the Convention on Limitation of Liability for Maritime Claims, 1976, as amended.”
Hiikmiin resmf Ingilizce metni su sekildedir: “The owner shall not be entitled to limit liability
under this Convention if it is proved that the damage resulted from the personal act or omission
of the owner, committed with the intent to cause such damage, or recklessly and with
knowledge that such damage would probably result.”

Protocol to Amend the International Convention for the Unification of Certain Rules of Law
relating to Bills of Lading, Signed at Brussels on the 25" August 1924. 1924 Lahey
Sozlesmesinin RG’de yayimlanan Tiirkge terciimesi i¢in bkz. Gemi sahiplerinin mesuliyetinin
tahdidi ve konigsmentoya miitaallik bazi kaidelerin tevhidi hakkindaki 25 Agustos 1924 tarihli
ve deniz ticaret vasitalarinin rehni ve imtiyazi ve Devlet gemilerinin muafiyetleri ile alakali
bazi kaidelerin tevhidi hakkindaki 1926 tarihli Milletlerarast 4 sozlesmeye katilmamiz
hakkinda Kanun, Kanun Numarasi: 6469, Kabul Tarihi: 14/02/1955, RG 22.02.1955/8937.

Milletlerarasi sozlesmenin 1968 ve 1979 tarihli Protokoller ile degisik birlestirilmis metni ve
akademik Tiirkge terciimesi i¢in bkz. Atamer ve Siizel, 123 vd.
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Atina Sozlesmesi'®, 2002 (“2002 Yolcu Tasima Soézlesmesi”) m. 13’iin
yorumlanmasi bakimindan da 6nem tagimaktadir. Benzer sekilde IMO Kararlar1
milletleraras1 karayoluyla esya tasima hakkindaki Esyalarin Karayolundan
Uluslararas1 Nakliyat: igin Mukavele Sozlesmesi'® (“CMR”) m. 29’un 6zellikle
TTK m. 886 diizenlemesi sonrasindaki yorumu bakimindan da 6nem
tasimaktadir®’.

II. ORTAK YORUM KURALININ TURK HUKUKU BAKIMINDAN
ONEMIi

IMO Kararlarinda yer verilen 1976 Sorumluluk Smir1 S6zlesmesi ve onu tadil
eden 1996 Sorumluluk Sinir1 Protokolii, 1992 Petrol Kirliligi S6zlesmesi, 2001
Gemi Yakiti Sozlesmesi ve 2010 Tehlikeli Madde Sozlesmesine Tiirkiye
tarafir’’.  Anilan milletleraras1 sézlesmelerden 2010 Tehlikeli Madde
Sozlesmesi disindakiler milletlerarasi hukukta yiirtirliikktedir. S6zlesmelerin
hepsi lex fori uygulama alanina sahiptir ve Milletleraras1 Ozel Hukuk ve Usul

18 Protocol of 2002 to the Athens Convention relating to the Carriage of Passengers and their

Luggage by Sea, 1974. Sozlesmenin onaylanmasinin uygun bulunduguna dair kanun i¢in bkz.
RG 03.04.2017/30027. Sozlesmenin resmi Ingilizce metni ve Tiirkge terclimesi i¢in bkz. RG
18.9.2019/30893 (miikerrer).

Convention sur le contrat de transport international de marchandises par route.S6zlesmenin
onaylanmasinin uygun bulunduguna dair kanun i¢in bkz. RG 14.12.1993/21788. S6zlesmenin
resmi Ingilizce metni ve Tiirkge terciimesi i¢in bkz. RG 04.01.1995/22161. Sozlesmenin
akademik terciimesi igin bkz. Hakan Karan, Ozgenur Kara ve izel Varan, Uluslararas: Esya
Tasima Sozlesmesi Hakkinda Konvansiyon, CMR Serhi (B.2, Yetkin Yaynlar1 2020).

CMR m. 29 geregi zarara tastyicinin kastinin yahut davay1 géren mahkemenin hukukuna gore
tastyicinin  kasta esdeger kusurunun sebebiyet vermesi halinde, tasryict milletlerarasi
sozlesmede ongoriilen sorumluluk sinirlarindan yararlanamayacaktir. Hiikiimde yer verilen
“mahkemenin hukukuna gore kasta esdeger kusur” derecesi farkli iilkelerde farkli igtihatlara
konu olmus ve tasiyicinin sorumluluk simiriin kalkmasina hangi kusur derecesinin sebebiyet
verdigi hakkinda milletlerarasi yeknesaklik saglanamamustir, bkz. Karan, Kara ve Varan, 8§76.
TTK m. 886°da kasta esit olarak kabul edilen kusur derecesi i¢in agik diizenleme yapilmis ve
pervasizca davranig olarak ifade olunan kusur derecesi, tagiyicinin sorumluluk sinirlarinin
kalkmasina sebebiyet veren ikinci kusur derecesi olarak mevzuata girmistir. Tiirk mahkemeleri
oniinde ileri siirtilen ve CMR m. 29’a tabi kara yolu tagimalarinda mahkemenin hukukuna gére
yapilacak belirlemede sorumluluk sinirlart tastyicinin pervasizca davranisinin ispat edilmesi
halinde ortadan kalkacaktir. Diger bir ifadeyle, CMR m. 29 anlaminda “mahkemenin hukukuna
gore kasta esdeger kusur” TTK m. 886 sonrasinda pervasizca davranis kusurudur, bkz. Clineyt
Siizel, Naviun Sozlesmesinden Dogan Sorumlulugun Sinirlandirilmast (B.1, On Tki Levha
Yayincilik 2021) 515,516 ve bu sayfalarda 1616 ila 1620 nci dipnotlarinda yer verilen bilimsel
calismalar (Sorumlulugun Sinirlandirilmasi).

Tiirkiye’nin tarafi oldugu IMO Soézlesmeleri ve bu s6zlesmelerin Tiirkiye hakkinda yiiriirliige
girdigi tarih hakkinda bkz.
<https://denizhukuku.bilgi.edu.tr/media/document/2021/11/17/turkiyenin-taraf-oldugu-imo-
sozlesmeleri-2021.pdf> et. 15 Eyliil 2022.
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Hukuku Hakkinda Kanun (“MOHUK”)* m. 1 f. 2 geregi dogrudan uygulama
alan1 bulacaktir. Tiirkiye anilan milletlerarasi sézlesmelerden bugiin itibariyla
2007 Enkaz Kaldirma So6zlesmesine taraf degildir. Bu bilgilerin 1gimnda gemi
malikinin ya da donatanin sorumlulugunu simirlandirma hakkinin kaybina
sebebiyet veren kusur derecesinin yorumuna iligkin getirilen IMO Kurallar
siiphesiz 6nem tagimaktadir.

Ote yandan Tiirkiye heniiz taraf olmamissa da 1968 Protokolii ile degisik 1924
Lahey Sézlesmesi hiikiimleri®® ile yakin gecmiste taraf olunmasi islemleri
tamamlanan 2002 Yolcu Tasima Sozlesmesi®® hiikiimleri Tiirk Ticaret
Kanunu’nun (“TTK”)* besinci kitabina islenmistir. Dolayisiyla IMO yorum
ilkeleri, navlun ve yolcu tasima soézlesmesinde tasiyanin, fiill tasiyanin ve
bunlarin adamlarinin sorumluluklarini sinirlama hakkini kaybetmesine sebebiyet
veren TTK m. 11872 ve 1267 nin?” yorumu bakimindan da nem arz etmektedir.

Tiirk hukuku bakimindan 6nem tasiyan bir diger hiikiim “sinirlama hakkini
kaldiran kusur” bashkli TTK m. 1343 diizenlemesidir*®. Anilan maddede 1976
Sorumluluk Sinir1 S6zlesmesi ve 1992 Petrol Kirliligi S6zlegsmesine iligkin ortak

22 Kanun No: 5718, RG 27.11.2007/26728.

23 TTK m. 1138 ila 1271 inci maddelere iliskin genel agiklamalar i¢in bkz. TBMM, Tiirk Ticaret
Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), Sira Sayisi: 96, Donem: 23, Yasama
Yili: 2, 5. 342, 343.

24 TTK m. 1247 ila 1271 inci maddelere iliskin genel agiklamalar i¢in bkz. TBMM, Tiirk Ticaret
Kanunu Tasar1s1 ve Adalet Komisyonu Raporu (1/324), s. 372, 374. 14/12/2022 tarihli ve 6561
Sayili “Bazi Anlagmalarin Yiiriirliige Girdigi Tarihlerin Tespit Edilmesi Hakkinda Karar”
(“6561 Sayili Karar”) uyarinca S6zlesmenin yiiriirliik tarihi 16/09/2022 olarak ilan edilmistir.
6561 Sayili Karar i¢in bkz. RG 15.12.2022/32044. “2002 Atina Sézlesmesi ile ilgili Gelismeler
Hakkinda” baslhikli bilgi notu i¢in bkz.
<https://denizhukuku.bilgi.edu.tr/media/document/2022/12/15/2002-atina-sozlesmesi-ile-
ilgili-gelismeler-hakkinda.pdf> et. 30 Ocak 2022.

25 Kanun No: 6102, RG 14.2.2011/27846.

26 TTK m. 1187 f. 1: “Zarara veya teslimdeki gecikmeye, kasten veya pervasizca bir davranisla
ve bdyle bir zararin veya gecikmenin meydana gelmesi ihtimalinin bilinciyle islenmis bir
fiilinin veya ihmalinin sebebiyet verdigi ispat edildigi takdirde tasiyan, 1186 nc1 maddede
ongoriilen sorumluluk sinirlarindan yararlanamaz.”

TTK m. 1267 f. 1: “Zarara, boyle bir zarara sebep olmak kastryla veya pervasizca bir davranisla
ve bdyle bir zararin meydana gelmesi ihtimalinin bilinci ile islenmis bir fiilinin veya ihmalinin
sebebiyet verdigi ispat edilen tasiyan, 1262 ve 1263 iincli maddelerle 1264 iincii maddenin
birinci fikrasinda dngoriilen sorumluluk siirlarindan yararlanamaz.”

28 Hiikiim hakkinda bkz. Kerim Atamer, ‘1976 Sinirli Sorumluluk ve 1992 Petrol Kirliligi
Sozlesmelerinin Tatbikati’na Dair Yasal Diizenleme Taslag1 ve Gerekgesi’, Bilgi Toplumunda
Hukuk - Prof. Dr. Unal Tekinalp’e Armagan, Cilt 1 (B.1, BETA 2003) 849-905 (‘Sirli
Sorumluluk’).

27
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diizenleme getirilmektedir. Hitkiimde 1976 Sorumluluk Sinir1 S6zlesmesinin
dordiincii maddesinin ve 1992 Petrol Kirliligi S6zlesmesinin besinci maddesinin
ikinci fikrasinin uygulanmasinda kimlerin kusurunun gemi malikinin kusuru
olarak addedilecegi diizenlenmektedir. IMO Kararlarinda belirlenen ortak yorum
kurallan 6zellikle TTK m. 1343 f. 1 b. (e) gergevesinde “genel veya 6zel bir
yetkiye dayanarak donatani (gemi malikini) temsil eden kisiler” in kapsamimin
belirlenmesinde de 6nem tagiyacaktir.

III. ORTAK YORUM KURALINA GEREKSINIM DUYULMASI
SEBEBI

IMO Kararlarinin giris kisminda ortak yorum kurallar1 getirilmesinin sebepleri
aciklanmistir”. Bu kisimda anilan gerekgelere sirasiyla yer verilecek ve
caligmanin ilerleyen bagliklarinda IMO hazirlik calismalari da g6z Oniinde
tutularak degerlendirme yapilacaktir. Kararlarda yer verilen gerekgeler su
sekildedir:

[1] IMO tarafindan hazirlanan Milletleraras1 Sozlesmelerin sorumluluk
smirlar ve bu siirlarin kalkmasina iligkin diizenlemeleri hak sahiplerinin, taraf
devletlerin ve endiistrinin yiikiimliiliiklerini ve ¢ikarlarimi dengeleyecek sekilde
dikkatli bir sekilde miizakereye konu edilmistir. Bunun sonucunda olusan sistem
karsilikli uzlasmay1 temsil etmektedir. Farkli cikar gruplarinin uzlagmasi
sonucunda ortaya ¢ikan metinde Ongorillen sorumluluk smirlar ile zarar
gorenlerin yargi yoluna bagvurmaksizin zararlarinin giderimi igin yeterli
miktarda tazminat elde edebilmesi saglanmaya calisilmaktadir. Boylece yargi
yoluna gidilmesinin 6niine gec¢ilmesinin amaglandigi dolayisiyla zararin hizl bir
sekilde tazmininin hedeflendigi belirtilmistir.

[2] Milletleraras1 Sozlesmelerde sorumluluk siirlariin kalkmasima iligkin
diizenlemelerin farkli ¢ikar ¢evreleri tarafindan verilen tavizler sonrasinda
olusan uzlasma metni niteliginde oldugu, bu Milletleraras1 S6zlesmelerin anilan
hiikiimlerinin ortak sekilde yorumlanmasinin uygulama agisindan Onem
tagidigimin vurgulanmasi gerektigi boylece sorumluluguna gidilen kisilere ve bu
kisilerden zararini talep eden iigiincii kisilere hiikiimlerin esit ve hakkaniyetli bir
sekilde uygulanmasinin saglanacagi bildirilmistir.

2% IMO, Resolution A. 1163(32), 1, 3; IMO, Resolution A. 1164(32), 1, 3; IMO, Resolution A.
1165(32), 1, 3.
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[3] Sorumluluk smirinin kalkmasina iliskin kusur derecesi hakkinda ortak
bir yorum ilkesi benimsendigi takdirde Milletleraras1 So6zlesmelere halihazirda
taraf olan ve bu Sozlesmelere ileride taraf olacak devletlerin yargi organlar
hiilkmii yeknesak bir sekilde uygulayacak ve milletlerarasi uygulamada birlik
saglanacaktir.

[4] Milletleraras1 Sozlesmelerin amaci zarar gorenlerin ugradiklart zararin
yeterli miktarda ve ivedilikle tazmin edilmesidir. Her ne kadar gemi malikinin
kusursuz sorumlulugu ongériilmiis olsa da* istenilen amaca ulasilabilmesi
sorumlu Kkisilerin sorumluluklarini teminat altina alan zorunlu sorumluluk
sigortasi ve benzeri finansal giivencelerin 6ngoriilmesi ile gerceklesecektir.

[5] Sorumlulugun smirlandirilmasi ayni zamanda sorumluluk sigortacisinin
da aym smirlardan yararlanmasi anlamina gelecektir. Sorumluluk sinirlarmin
ongoriilmesinin en énemli sebeplerinden biri sigortacinin sorumlulugunun {ist
siir1 olan sigorta bedelini dngdrebilmesidir. Sorumluluk sinirlar belirlenirken
Ongoriilen meblaglarin sigortalanabilir 6l¢iide olmasi géz 6niinde tutulmustur.

[6] 1976 Sorumluluk Sinir1 S6zlesmesi, 1992 Petrol Kirliligi S6zlesmesi ve
2010 Tehlikeli Madde Sozlesmesinde su kusur derecesinin ispati hélinde
sorumluluk sinirlart géz oniinde tutulmaksizin zararin tamamindan sorumlu
olunacaktir: “donatanin®' zarara sebep olma kast1 veya pervasizca bir davranisla
ve muhtemelen bdyle bir zararm meydana gelebilecegi bilinci ile isledigi bir
fiilinin veya ihmalinin zarara sebep olmasr*?. IMO Kararlarida bu kusur
derecesi sorumluluk siirinin uygulanmamasi testi [the test for breaking the right
to limit the liability] olarak adlandirilmaktadir. Bu ¢aligmada bu hususa “siirsiz
sorumluluk testi” olarak atif yapilacaktir.

[7] Smirsiz  sorumluluk testi 1976 Sorumluluk Sinirt So6zlesmesinde
onerilmis ve kabul edilmistir. Boyle bir testin 6ngdriilmesinin yegane sebebi
1957 Deniz Gemileri Sahiplerinin Sorumluluklarinin Siirlandirilmas1 Hakkinda

3001992 Petrol Kirliligi Sozlesmesi, 2001 Gemi Yakiti Sozlesmesi, 2010 Tehlikeli Madde
Sozlesmesinde sorumluluk i¢in kusur aranmamaktadir. Ne var ki 1976 Sorumluluk Sinir
Sozlesmesi donatanin sorumlulugunu degil yalnizca sorumlulugunun smirlandirilmasini
diizenleyen bir milletlerarasi sdzlesmedir.

311992 Petrol Kirliligi Sézlesmesi bakimidan bu kisi geminin sicile kayith maliki olarak
anlagilmalidir.

32 Resmi Ingilizce metin su sekildedir: “A person liable shall not be entitled to limit his liability
if it is proved that the loss resulted from his personal act or omission, committed with the intent
to cause such loss, or recklessly and with knowledge that such loss would probably result.”
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Milletleraras1 Sozlesmesinde® (“1957 Sorumluluk Smir1 Sozlesmesi”) yer
verilen sorumluluk sinirlarinin ¢ok daha yiliksek simirlar ile tadil edilmis
olmasidir. Diger bir ifadeyle bir yandan sorumluluk simirlar arttirilirken bu
sinirin kalkmasina iligkin sik1 kusur derecesi testi getirilmistir. Bu bir uzlasma
paketi niteligindedir.

(8] Sinirsiz sorumsuzluk testinin yeknesak sekilde uygulanmamasi zarar
gorenlerin zararinin derhal tazmin edilmesinin dniine gegecek ve hak kayiplarina
sebebiyet verebilecektir. Bu durum belirsizlik ve karigikliga neden olabilecek ve
talepte bulunanlarin esit olmayan bir muamele gérmelerine yol agabilecektir.

9] Sinirsiz sorumluluk testi uygulanirken bu kuralin ilk olarak 6ngoriildiigii
diizenlemedeki getirilme amacma sadik kalinarak yorum yapilmalidir. Bu
nedenle taraf devletlerin yargi organlan ilgili maddenin yorumunu yaparken
hilkkmiin 6ngorilme amacindaki temel prensipleri de goéz Onilinde
bulundurmalidir. Bu ilkeler ise ilk kez 1976 Sorumluk Sinir1 S6zlesmesinde
belirlenmistir’*. Dolayisiyla bu Milletleraras1 Sézlesmenin hazirlik galismalar
[travaux préparatoires] yorum bakimindan 6nem tagimaktadir.

[10]  Sozlesmelerin yorumlanmasinda nihai olarak belirleyici olanlar taraf
devletler oldugundan ortak bir yorum ilkesi benimsenmesi hem yargi organlarina
hem istem sahiplerine hem de donatanlara ve onlarin sorumluluk sigortacilarina
yardimci olacak ve yeknesak bir uygulamaya gidilebilecektir.

[11] 1969 tarihli Viyana Andlasmalar Hukuku Sézlesmesi®® m. 31°de*
benimsenen genel yorum ilkesine gore bir milletlerarasi s6zlesme, s6zlesmenin
hiikiimlerine s6zlesmenin biitiinii i¢inde ve konusu ile amacmin 1s18inda
verilecek alelade anlama uygun bir sekilde iyi niyetle yorumlanir. Milletlerarasi
Sozlesmenin 32’nci maddesinde®” benimsenen tamamlayici yorum ilkesine gore

33 International Convention relating to the Limitation of the Liability of Owners of Sea-Going

Ships, 1957.

34 Bkz.asa. V.L

35 Vienna Convention on the Law of Treaties, 1969.

Hiikmiin Ingilizce metni su sekildedir: “A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and
in the light of its object and purpose.”

36

37 Hiikmiin Ingilizce metni su sekildedir: “Recourse may be had to supplementary means of

interpretation, including the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from the application of article 31, or to
determine the meaning when the interpretation according to article 31: (a) leaves the meaning
ambiguous or obscure; or (b) leads to a result which is manifestly absurd or unreasonable.”
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ise Milletlerarasi So6zlesmenin hazirlik c¢aligmalarina ve hazirlik siirecine
tamamlayici yorum ilkesi olarak basvurabilecektir. Buradan hareketle ortak
yorum kurallar getirilirken bu siire¢ de goz 6niinde tutulmalidir.

IV. IMO KARARLARINDA ONGORULEN YORUM iLKELERIi

IMO Kararlarinda smirsiz sorumluluk testine iligkin benimsenen yorum
kuralinda dort ana ilkeye yer verilmistir. Bu ilkeler sirasiyla su sekildedir:

[1] Anilan Milletleraras1  Sozlesmelerde asil kural sorumlulugun
sinirlandirilmasidir [the principle of unbreakability]. Bu hakkin kaybi yalnizca
istisnai ve sinirli hallerde s6z konusu olmalidir.

Gergekten de yorum kuralina iligkin IMO Kararlarinin hazirlik siirecinde
Milletleraras1 Sozlesmelerde yer verilen sorumluluk sinirina iliskin hiikiimlerin
sorumluluk sinirlarinin kaldirilmamasi (kirilmazlik) ilkesine dayandirildigr ve
sorumluluk smirnin ortadan kaldirilmasinin neredeyse imkénsiz bir héle
getirildigi belirtilmistir’®,

(2] Milletleraras1 Sozlesmelerde yer verilen “pervasizca davramig” kusur
derecesi Ingiliz hukukunda kabul edilen ve “wilful misconduct” olarak amlan
kusur derecesine benzemektedir. Bu kusur derecesi agir ihmal ile esit seviyede
olmayip ondan daha agir bir kusur derecesidir. Bu husus 1976 Sorumluluk Sinirt
Sozlesmesinin hazirlik siirecinde degerlendirmeye acgilmig ve agir ihmalin
sorumluluk smirlarinin kalkmasi igin yeterli kabul edilmesi 6nerilmis olsa da bu
oneri agik bir sekilde reddedilmistir*®. 1976 Sorumluluk Sinir1 S6zlesmesinin
hazirlik stirecindeki bu yondeki teklif ve teklifin temsilciler tarafindan kabul
edilmedigi IMO Kararlarinin hazirlik ¢aligmalarinda da iizerinde durulan bir
husus olmustur®’.

IMO Kararlarinda sigorta hukuku boyutuna da deginilmistir. Buna gore,
sorumluluk sinirinin kaybina sebebiyet veren pervasizca davranig niteligindeki

3 Yorum ilkelerinin ilgili kismi su sekildedir: “Noting that the principles underpinning the test

for breaking the right to limit liability are identified in the Travaux Préparatoires of the 1976
Convention”. Bkz. IMO, Resolution A. 1163(32), 2; IMO, Resolution A. 1164(32), 2; IMO,
Resolution A. 1165(32), 2.

Konu hakkinda ayritili bilgi ve kapsamli degerlendirme igin bkz. Duygu Damar, Wilful
Misconduct in International Transport Law (B.1, Springer 2011) (Wilful Misconduct).

40 Bkz.asa. V.2. A.

41 IMO, Resolution A. 1163(32), 3; IMO, Resolution A. 1164(32), 3; IMO, Resolution A.
1165(32), 3.

39
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kusurun  ispati  donatanin**  sorumlulugunun  sigortalandi§1  sigorta
sozlesmelerinde sorumluluk sigortacisinin meydana gelen zarar1 tazmin
etmemesine sebebiyet verir. Dolayisiyla donatanin somut uyusmazliktaki kusuru
yorumlanirken, sorumluluk sinirini kaldiran kusur derecesinin sigorta s6zlesmesi
kapsaminda donatanin tazmin edilme hakkindan mahrum birakilacak sekilde
agir seviyede olmas1 gerekir. Diger bir ifadeyle, IMO Kararlarinda da acikca
belirtildigi iizere, bu kusur derecesi sorumluluk smirlarindan yararlanma
imkanini ortadan kaldirirken aym1 zamanda sorumluluk sigortasi teminatinin
dismma  ¢ikilmasina sebebiyet vermektedir. Bu ¢ercevede sorumlulugu
sinirlandirma  hakkinin ~ kaybina  sebebiyet veren kusur seviyesi
sigortalanabilirligin sona erdigi noktada baglamalidir*’.

[3] Sorumluluk sinirinin kalkmasina sebebiyet veren kusur derecesinin
olusup olugsmadig1 belirlenirken hiikiimlerde yer verilen “pervasizca” ibaresinin,
kirlenme zararlarinin yahut ziya veya hasarin muhtemelen ortaya ¢ikacagina dair
“bilgi” ile bir arada degerlendirilmesi gerektigi belirtilmistir. Diger bir anlatimla
iki kosulun birlikte karsilanmas1 gerektigi ve salt bir fiil ya da ihmalin pervasizca
davranis teskil etmesinin yeterli olmadigi, iki unsurun birbirinden ayrilmadan bir
arada ispat edilmesinin gerekliliginin {izerinde durulmustur®,

[4] Ortak yorum ilkesi olarak benimsenen son ancak en énemli husus ise
sorumluluk smirmin kalkmasina sebebiyet veren kusurun donatanin®® fiil ya da
ihmali sonucunda meydana gelmesidir**. Gemi maliki disinda kalan kisilerden
kaptan, gemi adamlar1 veya gemi malikinin hizmetlileri yahut gérevlilerinin fiil
ya da ihmallerinin gemi malikine atfedilemeyecegi ve sorumluluk sinirinin
uygulanmamasi testinde Ongdriilen kosullarinin karsilanip karsilanmadigi
degerlendirilirken bu kisilerin kendi kusurlarinin dikkate alinmamasi gerektigi

421992 Petrol Kirliligi Sozlesmesi bakimindan bu kisi geminin sicile kayith malikidir.

43 Bu paragraftaki bilgiler igin bkz IMO, Resolution A. 1163(32), 3; IMO, Resolution A.
1164(32), 3; IMO, Resolution A. 1165(32), 3.

44 Bu paragraftaki bilgiler i¢in bkz. IMO, Resolution A. 1163(32), 3; IMO, Resolution A.

1164(32), 3; IMO, Resolution A. 1165(32), 3.

1992 Petrol Kirliligi S6zlesmesi bakimindan bu kisi geminin sicile kayitli malikidir.

46 Bu paragraftaki bilgiler i¢in bkz. IMO, Resolution A. 1163(32), 3; IMO, Resolution A.
1164(32), 3; IMO, Resolution A. 1165(32), 3.

45
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aciklanmigtir. Bu yorum kurali 6zellikle kaptanin donatanin alter ego ’su kabul
edilip edilmeyecegi tartismalar1 bakimindan énem tagimaktadir®’.

V. SORUMLULUGU SINIRLANDIRMA HAKKININ KAYBI

1976 Sorumluluk Sinir1 S6zlesmesi m. 4’te yer alan sorumlulugu sinirlandirma
hakkinin kaybina iligkin diizenlemenin ve bu diizenlemenin hangi gerekgelerle
hazirlandiginin anlasilabilmesi i¢in 6ncelikle 1957 tarihli Sorumluluk Siniri
Sozlesmesinde yer alan hiikim ve bu madde ¢ercevesinde verilen yargi
kararlarina, IMO Kararlarinda da atif yapildig1 tizere 1976 Sorumluluk Sinirt
Sozlesmesi m. 4’e iligkin hazirlik ¢alismalarina, son olarak da 1976 Sorumluluk
Sinirt S6zlesmesi m. 4’te yer alan diizenlemeye deginilecektir.

1. 1957 SORUMLULUK SINIRI SOZLESMESiI UYARINCA
SORUMLULUGU SINIRLANDIRMA HAKKININ KAYBI

1957 Sorumluluk Sinmir1 Sézlesmesinin 3’lincii maddesi uyarinca donatan
sorumlulugunu zarar kendi kusurundan (“actual fault or privity*®”) ileri
gelmedigi miiddetge smirlandirabilir [m.1 f. 1]*. Gemi Sahiplerinin
Sorumluluklarmin Smirlanmasi Ile lgili Bazi Kaidelerin Birlestirilmesi

47 Duygu Damar, ‘Die “Costa Concordia” ist auf den Felsen aufgelaufen — auch das Recht auf
Haftungsbeschrankung?’, (2012) 8 VuR 293 (‘Haftungsbeschrinkung’); Atamer, ‘Sinirh
Sorumluluk’, 897, 898; Siizel, Sorumlulugun Simirlandirilmasi, 553.

48 “Ppiyity” ibaresinin hangi anlama geldigi Ingiliz yargi kararina konu olmustur. Ingiliz

mahkemesi tarafindan verilen The Eurysthenes kararinda “actual fault or privity” kavrammin
onceki tarihli davalar da goz Oniinde tutularak hangi sekilde yorumlandig:i anlatilarak
aciklanmaya calisilmistir. Kararda, Anglo-Sakson hukuku uyarmca bir kimsenin
hizmetlilerinin davraniglarindan ancak bu davranis kendi talimatiyla gergeklestirilmisse ya da
“with his privity” yani bu davranisin gerceklesecegi kendi tarafindan dnceden biliniyor ve riza
gOsteriyor ise sorumlu olacagi eski davalar da drnek gosterilerek ortaya konulmustur. Kararda
“Privity” ibaresinin pervasizca davramgin kisinin kendisi tarafindan yapilacagi anlamina
gelmedigi bir baskas: tarafindan gergeklestirilen davranis kendisi tarafindan bilinmekteyse de
kendi kusurundan s6z edilebilecegi ifade edilmistir. Compania Maritima San Basilio S.A. V.
The Oceanus Mutual Underwriting Association (Bermuda) Ltd. (The "Eurysthenes"). [1976] 2
Lloyd's Rep. 171.

“The owner of a sea-going ship may limit his liability in accordance with Article 3 of this
Convention in respect of claims arising from any of the following occurrences, unless the
occurrence giving rise to the claim resulted from the actual fault or privity of the owner...”
Anglo Sakson hukuku uyarinca “fault” kelimesinin kusur anlamimna geldigi, “privity”
kelimesinin ise bir olay1 bilmek, dnceden bilgi sahibi olmak seklinde yorumlandigina dair bkz.
Biilent Sozer, Deniz Ticareti Hukuku I (Ders Kitabi), (B. 6, Vedat Kitapgilik 2021) 300 (Deniz
Ticareti I).

49
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Hakkinda 25/8/1924 tarihli Milletleraras1 Sézlesmeden® (“1924 Sorumluluk
Sinir1 Sozlesmesi”) farkli olarak donatanin yam sira 1957 Sorumluluk Sinir
Sozlesmesi m. 6 f. 2’de sayilan kisilerin de bu sinirlardan yararlanabilecegi
diizenlenmistir’'.

Bu diizenleme uyarinca donatan zararin kendi kusurundan kaynaklanmadigin
ispat ederek sorumluluk simnirlarindan yararlanabilecektir®. Diger bir ifadeyle
donatanin kusurunun zarara sebebiyet vermesi halinde donatan sorumluluk
smirlarindan faydalanma hakkini kaybedecek ve kusurunun bulunmadigimi ispat
yiikii donatanin {izerinde olacaktir.

Her ne kadar donatanin kendi kusurundan otiirii sorumlulugunu sinirlandirma
hakkimi kaybedecegi metinde yer alan “actual” ibaresi ile vurgulansa da
sozlesme cercevesinde verilen yargi kararlarinda donatanin gorevlilerinin veya

0" International Convention for the Unification of Certain Rules Relating to the Limitation of The

Liability of Owners of Seagoing Vessels,1924. Sozlesmenin onaylanmasinin uygun
bulunduguna dair kanun i¢in bkz. RG 22.02.1955/8937.

Sorumlulugunu smirlandirma hakkina sahip olan kisilerin genisletilmesinin Himalaya
problemini ¢6zmek amagli olduguna ve bu sayede talep sahibinin sorumluluk sistemine iliskin
diizenlemeyi dolanmak amaciyla donatanin hizmetlilerini ya da gorevlilerini dava etme imkani
olmayacagina dair bkz. Damar, Wilful Misconduct, 162. 1976 Sorumluluk Sinir1 Sézlesmesinin
hazirlik ¢aligmalarinda sorumlulugunu smirlandirma hakkindan yararlanacak kimselerin
sayisinin artirilmasinin amaglanmadigi buna karsilik zorunlu sevk kilavuzu gibi donatanin
adami kabul edilemeyecek kimselerin de sorumlulugu sinirlandirma hakkindan yararlanmasi
yoniinde delegasyonlarin goriis bildirilmesi neticesinde bu yonde bir diizenleme yapildigina
dair bkz. Nil Kula-Degirmenci, Tiirk Hukukunda Deniz Alacaklarina Kars: Sorumlulugu
Stnwrlama Fonu (B. 1, On ki Levha Yayncilik 2015), 63.

Meydana gelen zarar donatann kendi kusurundan kaynaklanmadifi siirece donatanin
sorumlulugunu sinirlandirma hakki olacagimi éngoéren hiikiimden kendi kusurunun olmadigini
ispat etme kiilfetinin donatanda oldugunun agik¢a anlagildigi buna karsilik Sézlesmenin
hazirlik c¢aligmalarinda temsilcilerin bu konuda tartistigina ve bunun neticesinde 1957
Sorumluluk Sinir1 S6zlesmesi m. 1 f. 6’da yer alan diizenlemenin S6zlesmeye dahil edilmesine
karar verildigine ancak bu diizenlemenin yeknesak bir diizen yaratilmasina engel teskil
edecegine dair bkz. Francesco Berlingieri, International Maritime Conventions: Volume 2-
Navigation, Securities, Limitation of Liability and Jurisdiction (B. 1, informa law from
Routledge 2015) 343,344. Kanada Mahkemesi tarafindan verilen 1994 tarihli Conrad v Snair
kararina konu olayda iki tekne ¢atmus, teknelerden birinde bulunan ve yaralanan davaci her iki
geminin donatanina dava agmugtir. Teknelerden birinin donataninin kaza sirasinda sarhos
oldugu ve tekneyi goriis mesafesinin diisiik oldugu sirada yiiksek hizla kullandig: tespit
edilmistir. Mahkeme kararinda kusuru olmadigina dair ispat yiikiiniin donatanda olduguna ve
donatanin kusuru olmadigimi ispatlayamadigina, bu nedenle donatanin sorumluluk
sinirlarindan  yararlanamayacagina  hiikkmetmistir.  Kararm  6zeti  ig¢in  bkz.
<https://cmlcmidatabase.org/conrad-v-snair-0> et. 6 Agustos 2022.

51
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hizmetlilerinin (servants and agents)” kusurundan otiirii de kisisel olarak
sorumlu sayildigt ve sorumlulugunu sinirlandirma hakkini kaybettigine
hiikkmedildigi goriilmektedir®. Ornegin 2016 yilinda Nijerya Yiiksek
Mahkemesi tarafindan verilen bir kararda gemi kaptanimin bir gemi zabitinden
farklh olarak donatan adina sefere ¢ikan geminin malikinin alfer ego’su oldugu
belirtilmistir. Gerekce olarak kaptanin geminin sevki ve idaresinde tam yetkili
oldugu belirtilmigtir. Sonug olarak 1957 Sorumluluk Sinir1 S6zlegsmesi uyarinca
kaptanin ihmalkar ve pervasizca bir davranisla yliksek bir hizla gerceklestirdigi
manevra neticesinde meydana gelen zarar bakimindan donatanin da sorumluluk
simirlarindan  yararlanamayacagina hiikmedilmistir>. 2012 yilinda Malezya
Yiiksek Mahkemesi tarafindan verilen karara konu olayda ise gemiden hatal1 bir
capa atilmis ve petrol borular1 hasara ugramistir. Mahkeme donatanmi yeterli
onlem almadig1 ve bilgilendirme yapmadig: gerekgesiyle tiim zarardan sorumlu
tutmustur>®.

Donatanin ihmali degerlendirilirken subjektif degil objektif degerlendirme
yapilmaktadir. Mahkemeler ayn1 durum ve kosullar altinda makul bir kimsenin
davranisi ile davali donatanin davranisini karsilastirmakta [reasonable man test]

3 TTK m. 1179 f. 2°de yer alan tagtyanin adami teriminin hizmetliler digindaki kimseleri de

kapsadigindan bahisle servants ifadesi hizmetli ve agents ifadesi ise gorevlileri olarak terciime

etmigstir. Caligmada ayni1 gerekgelerle bu ibareler kullanilacaktir. Bu ydnde bkz. Siizel,

Sorumlulugun Simirlandiriimasi, 79 dn. 228.

Ayni1 yonde degerlendirme i¢in bkz. Hiiseyin Ataol, ‘Deniz Alacaklarina Kars1 Sorumlulugun

Sinirlandiriimasina iliskin 1976 Londra Konvansiyonu’nda Ongoriilen Smirli Sorumlulugun

Kapsam1’, Prof Dr. Tahir Caga 'nin Anisina Armagan, (B.1, BETA 2000) 77.

5 The MV Courageous Ace v Nigerdock Nigeria PLC. Karar o6zeti igin bkz.
<https://cmlcmidatabase.org/mv-courageous-ace-v-nigerdock-nigeria-plc> et. 10 Temmuz
2022.

36 Sabah Shell Petroleum Ltd v The Owners of and/or Any Other Persons Interested in the Ship
or Vessel the Borcos Takdir. Karar 6zeti igin bkz. <https://cmlcmidatabase.org/sabah-shell-
petroleum-Itd-v-owners-andor-any-other-persons-interested-ship-or-vessel-borcos-takdir> et.
10 Temmuz 2022.

54



Sorumluluk Sinirlarinin Kaldirilmasimin Yorumlanmasu ile Igili
16 Uluslararasi Denizcilik Orgiitii Karart

ve donatanin kusurlu olup olmadigini buna gére belirlemektedir’’. Mahkeme
tarafindan bu testin uygulandigs The Norman>® kararma konu olayda balikgi
gemisi gece vakti ve sisli bir havada kayaya ¢arpmistir. Deniz kazasi neticesinde
gemide bulunan miirettebatin 20’sinden 19’u hayatim1 kaybetmistir. Kayanin
bulundugu yere iliskin bilgi gemi yola ¢iktiktan sonra donatan sirket tarafindan
Ogrenilmistir. Ancak kayanin bulundugu yerin emniyetli bir bolge olmadigi ve
geminin oraya seyretmeyecegi diisiincesiyle donatan bu bilgiyi kaptanla
paylasmamustir. Ik derece mahkemesi donatan lehine karar vermistir. Gerekge
olarak da donatanin bu bilgiyi kaptana iletmemesinin kazanin meydana
gelmesine etki etmedigi gosterilmistir. Buna karsilik Lordlar Kamarasi
kararinda, rota ile ilgili gerekli bilginin kaptan ile paylagilmamasimdan 6tiirii
donatan1 kusurlu bulmustur. Zira tedbirli, makul bir donatanin rotaya iliskin
bilgileri kaptan ile paylasmasi gerektigi kanaatine varilmistir. Nijerya
mahkemesi tarafindan 2011 yilinda verilen bir bagska kararda ise mahkeme
donatanin gemiyi yola ¢ikarken gerekli say1 ve yeterlikte gemi adamu ile
donatmadigina, kazanin bu nedenle meydana geldigine, donatanin bu hususta
kusuru olmadigina iliskin ispat yiikiinii yerine getiremedigine, bu gerekgelerle
sorumluluk sinirlarindan yararlanamayacagina hitkmetmistir®.

Bu ve benzeri yonde kararlarla ozellikle 1970 yillarin ortalarina kadar
mahkemeler donatanin kusurunun varligina hiikmetmistir. Bunun asli gerekgesi
ise sorumlulugun sinirlandirilmasi hélinde zarar gorene ddenecek tazminatin

57 Malezya Mahkemesi tarafindan 2012 yilinda verilen Owners or Other Persons interested in

the Ship or Vessel the 'Red Gold'v Sarawak Shell Bhd kararinda, “Red Gold” gemisi, Sarawak
Shell Bhd’ye ait agik deniz petrol platformuna catmistir. Gemi bosaltma sirasinda kaymaya
baslamis, kaptan sikismis olan bag pervanenin kontroliinde bir sorun oldugu i¢in kaymay1
durdurmamis ve gemi platforma ¢arpmigtir. Bag pervane durdurulmaya galisilmis ancak
basarili olunamamistir. Bagmiihendis geminin hareketini kontrol eden gii¢ kartini igeren kapali
kutuyu agmis ancak bas pervaneye iliskin gii¢ kartinin yuvasimdan ¢iktigini tespit etmistir.
Mahkeme kararinda geminin elverissiz olup olmadigini tartigmus, elverissizlik halinde
donatanin ancak bu elverigsizligi bilmesi yahut gérmezden gelerek geminin yola ¢ikmasina
miisaade etmesi halinde sorumluluk sinirlarindan yararlanamayacagini belirtmistir. Mahkeme
1965 tarihli The Gwendolen kararma atif yaparak geminin sevki ve idaresinde donatandan
beklenen davranis standardinin olagan, makul bir donatanin davranisi oldugunu ifade etmistir.
Karar ozeti icin bkz. <https://cmlcmidatabase.org/sarawak-shell-bhd-v-owners-or-other-
persons-interested-ship-or-vessel-red-gold> et. 10 Temmuz 2022.

58 [1960] 1 Lloyd’s Rep 1.

% Karara iliskin degerlendirme igin bkz. Damar, Wilful Misconduct, 164, 165.

80 Shipcare  Nigeria Ltd v MV  'Fortunato'. Karar  ozeti igin  bkz.
<https://cmlcmidatabase.org/shipcare-nigeria-ltd-v-mv-fortunato> et. 10 Temmuz 2022.
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diisiik ve yetersiz goriilmesidir®'. Hiikiimde yer alan “actual fault or privity”
ibaresi mahkemeler tarafindan genis bir sekilde yorumlanmis ve uygulama
donatanin sorumlulugunun smirlandirilmamasinin  asli  kural, donatanin
sorumlulugun smirlandirilmasinin ise istisna haline gelmesine sebebiyet
vermistit®. Yargilamalarda donatanin hafif ihmalinin bulunmasi dahi
sorumlulugu smirlandirma hakkinin kaybi i¢in yeterli goriilmiistiir. S6z gelimi
Singapur Mahkemesi 1957 Sorumluluk Sinir1 S6zlesmesinin uygulandigi The
Sunrise Crane® kararinda Ingiliz mahkemesi tarafindan verilen The Norman
karar1 da dahil {i¢ onemli karara atif yapmis ve donatanin sorumlulugunu
smirlayabilmesinin ¢ok da kolay olmadigm belirtmistir. Mahkeme, zarara her
ne kadar donatanin hizmetlilerinin ya da gorevlilerinin kusuru sebebiyet vermis
olsa da geminin ydnetim sisteminin de kazalara etkisinin bulundugunu ve bu
sebeple donatanin da kusurlu addedildigini belirtmistir. Aksinin donatan
tarafindan ispat edildigi bir uyusmazlhigin ise neredeyse hi¢c bulunmadigi
aciklanmigtir. Diger bir ifadeyle, mahkeme, donatanin, neredeyse her davada,
hizmetlilerinin veya gorevlilerinin kusurundan, geminin yonetim sistemindeki
kusurundan otliri sorumluluk simirlart uygulanmaksizin sorumlu olduguna
hiikmedildigini belirtmistir. Mahkeme bu gerekgelerle 1957 Sorumluluk Siniri
Sozlesmesinin donatanlar bakimindan saglamay1 amagladigi korumanin biiyiik
olgiide uygulanmaz héle geldigini ifade etmistir. Bu gerekgelerle Ingiltere de
dahil olmak iizere ¢ok sayida devletin 1976 Sorumluluk Sinir1 S6zlesmesine
taraf oldugu kararda belirtilmistir. 1957 Sorumluluk Simir1 Soézlesmesinden
ayrilanarak 1976 Sorumluluk Sinir1 So6zlesmesine taraf olunmasinin asli
gerekcesinin ise sonraki tarihli S6zlesmede daha yiiksek sorumluluk sinirlariin
Oongoriilmesi ve karsiliginda smirli sorumlulugun asli kural olmasi ve

U Damar, Wilful Misconduct, 165. Milletleraras1 kurtarma sektdriiniin baskist ve 1957
Sorumluluk Sinirt S6zlesmesi hiikiimlerinin yetersiz kalmasi gerekgesiyle IMO nezdinde yeni
bir milletleraras1 sdzlesme hazirlig1 basladig1 yoniinde bkz. Kerim Atamer, Deniz Ticareti
Hukuku, Cilt 1 (B. 1, On ki Levha Yaymcilik 2017) 204 (Deniz Ticareti). 1976 Sorumluluk
Sinir Sézlesmesinin hazirlanmasini etkileyen nedenler icin bkz. Ataol, 62, 64; Ismail Demir,
‘Deniz Alacaklarina Karsi Mesuliyetin Sinirlandirilmasi Hakkinda Milletlerarasi S6zlesme’de
Yapilan 2012 Degisikliklerinin Degerlendirilmesi' (2015) 31(1) BATIDER 111 (‘Deniz
Alacaklarr’); Rayegan Kender, ‘Deniz Ticareti Hukukunda Donatanin Siirli Sorumlulugu
(TTK Tasarisindaki Hiikiimlerin Degerlendirilmesi fle)’ (2005) 2(2) Yeditepe Universitesi
Hukuk Fakiiltesi Dergisi 118.

Farkli iilkelerde yapilan degisik yorumlar neticesinde farkli kararlar ¢iktigi bu nedenle
uygulamada bir hukuk birligi saglanamadigina dair bkz. Ataol, 77.

Karar 6zeti i¢in bkz. <https://cmlcmidatabase.org/sunrise-crane> et. 11 Temmuz 2022.
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sorumlulugu simirlandirma  hakkimmin  kaybinin  ¢ok daha zor oldugu
belirtilmistir®,

2.1976 SORUMLULUK SINIRI SOZLESMESI UYARINCA
SORUMLULUGU SINIRLANDIRMA HAKKININ KAYBI

A. 1976 Sorumluluk Sinir1 Sozlesmesi Hazirhk Calismalar:

1976 Sorumluluk Smmr Sézlesmesinin  hazirlik  calismalarinda® 1957
Sorumluluk Simir1 Sozlesmesi m. 1 f. 1’de yer alan diizenleme iizerinde
degerlendirmelerde bulunulmustur. Anilan hilkmiin 6zellikle uygulamada
yarattig1 sorunlar ve sigorta sozlesmesine etkileri etraflica tartigilmistir. Yapilan
gorlismeler neticesinde 1976 Sorumluluk Sinir1 Sézlesmesi m. 4 metni nihai
halini almigtir. Hazirlik g¢aligmalari siirecinde yapilan degerlendirmeler ve
oneriler bu baglik altinda 6zetlenecektir.

%4 Ingiliz mahkemesi tarafindan verilen 1976 Sorumluluk Sinir1 S6zlesmesinin uygulandig1 2018

65

tarihli HQ Aviation Ltd v Sun Vessel Global Ltd (The M/Y Bacarella) kararinda, mahkeme The
CMA Dijakarta ve The Ocean Victory kararlarma da atif yaparak 1976 Sorumluluk Sinirt
Sozlesmesi ile {i¢ temel hususun amacglandigini belirtmistir. Bunlar sirasiyla: (1) gemi
maliklerinin, ¢artererlerin, yoneticilerin ve igletenlerin sorumluluklarinin siirlandirilmasinin
esas amacinin, deniz tasimaciligl yoluyla milletlerarasi ticaretin saglanmasini tesvik etmek
oldugu, (2) Sozlesmenin temel hedefinin ve amacinin daha yiiksek sorumluluk sinirlart
ongorerek sorumluluk siirlarindan yararlanma hakkinin kaybedilmesini zorlastirmaktir. Zira
onceki tarihli hiikiim uyarinca bu kisilerin kusuru sorumluluk sinirlarindan yararlanma
hakkinin kaybi i¢in yeterli iken yeni diizenleme uyarinca sorumluluk siirlarindan yararlanma
hakkinin kayb1 i¢in donatanin zarara kasten veya pervasizca bir davranisla ve muhtemelen
bdyle bir zararin meydana gelmesi ihtimalinin bilinciyle sebebiyet vermis olmasinin gerektigi,
(3) Sozlesmenin bir diger amacinin, kurtaranlarin sorumluluklarinin gemi malikleri ve gemi
kiralayanlarla ayni sekilde smirlandirilmasimi saglamak oldugu, seklindedir bkz.
<https://cmlcmidatabase.org/hg-aviation-ltd-v-sun-vessel-global-ltd-my-bacarella> et. 11
Temmuz 2022. 1976 Sorumluluk Sinir1 Soézlesmesinde Ongdriilen rejimin sorumluluk
sinirlarindan yararlanmak isteyen kisilerin haklarini glivence altina aldig1 yoniinde bkz. Demir,
‘Deniz Alacaklar’, 117.

1976 Sorumluluk Sinir1 Sézlesmesinin hazirlik ¢alismalarimin  Ingilizee  yiiriitiildiigii,
diizenlemelerin biiyiik cogunlugunda Ingiliz hukukunun diizenlemeleri ve kavramlarinin 6rnek
alindig1, bu milletlerarasi sézlesmeye iliskin en fazla mahkeme kararmin Ingiliz mahkemeleri
tarafindan verildigi bu nedenle sdzlesmenin yorumlanmasinda hazirlik ¢aligmalarina iligkin
tutanaklardan sonra en énemli kaynagin Ingiliz Hukuku olduguna dair bkz. Atamer, Deniz
Ticareti, 204. 1976 ve 1992 tarihli sézlesmelerin yorumlanmasi bakimindan Ingiliz hukukunun
onemli oldugu yoniinde bkz. Atamer, ‘Sinirli Sorumluluk’, 857, 858.
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Hazirlik ¢aligmalan siirecinde Sozlesmenin 4’lincii maddesine iligkin olarak
sunulan raporda anilan maddede yer alan diizenlemenin iki nedenle kabul
edildigi agiklanmustir®®.

[lk olarak raporda®’, donatanmn sorumlulugunu siirlandirma hakkinin donatanin
kendi kusuru ile neden oldugu zararlar bakimmdan degil, donatanin kusursuz
sorumlulugu bakimindan 6ngoriilmiis bir hak oldugu ve bu anlamda adeta
Himalaya Klozuna benzedigi belirtilmistir. Sorumlulugun sinirlandirilmasi ile
amaglanan temel hususun tasiyanin hizmetlileri ve gorevlilerini korumak yahut
sorumluluktan kurtarmak amaciyla sorumluluk sinirlarinin iizerindeki zararin
tazminini engellemesi oldugu agiklanmustir.

Donatanin aym1 zamanda hafif ihmalinin de varligi hélinde sorumlulugunu
simirlandirabilmesi gerektigi zira 6zellikle baz1 devlet mahkemeleri tarafindan
verilen igtihatlarda gemilerin isletilmesinde donatandan gercek¢i olmayacak
kadar yiiksek derecede bir 6zen yiikiimliiliigli beklendigi ifade edilmistir.

Donatanin hafif ihmalinin zarara sebebiyet vermesi ve donatanin bu seviyedeki
kusuru sebebiyle sorumluluk sinirindan yararlanma hakkini kaybetmesi, zarar
goren kisileri yargilama siirecinde donatanin bu kusur derecesini ispat etmeye
caligmasina neden olacagi endisesi de bir diger gerekce olarak belirtilmistir.

Bu gerekgelerle 1957 Sorumluluk Sinirt S6zlesmesinin birinci maddesinde yer
verilen diizenleme terk edilerek, 1976 Sorumluluk Sinir1 S6zlesmesi m. 4 hiikkmii
kaleme alinmistir. Buna gore, donatanin kastinin veya pervasizca bir davranigla
ve muhtemelen bdyle bir zararm meydana gelebilecegi bilinci ile isledigi bir
fiilinin yahut ihmalinin zarara sebep olmasi halinde donatan sorumluluk
siirlarindan yararlanamayacaktir. Bunun sonucu olarak donatanin hizmetlileri
ve gorevlileri bakimidan da 1957 Sorumluluk Sinir1 S6zlesmesi m. 7 hitkmii de
degistirilmis ve 1976 Sorumluluk Sinir1 S6zlesmesi m. 4 ile aynm1 dogrultuda bir
diizenleme getirilmistir.

Hazirlik ¢aligmalarinda bu kusur derecesinin CMI tarafindan hazirlanmig olan
diger milletleraras1 soézlesmelerde de benimsendigi ortaya konulmustur.
Hiikiimlerde yer verilen “recklessly and with knowledge that such loss would

% Comite Maritime International, Travaux Préparatoires of the LLMC Convention, 1976 and of
the Protocol of 1996, 121 <https://comitemaritime.org/wp-content/uploads/2018/05/Travaux-
Preparatoirse-of-the-LLMC-Convention-1976-and-of-the-Protocol-of-1996.pdf> et. 7
Temmuz 2022.

7 Bkz. Hamburg Conference, Second Report of the Chairman, 121 vd.
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probably occur” ifadesinin Ingilizce’de yer alan “wilful misconduct” ibaresine
karsilik gelen kusur derecesine ¢ok yakin bir ifade oldugu zira ingiliz sigorta
hukuku uyarinca sigorta teminati kapsami disinda kalinmasi igin zarara bdyle bir
kusur derecesinin sebebiyet vermesi gerektigi vurgulanmistir. Dolayisiyla kabul
edilen bu metin sigorta teminati kapsaminda kalinan hallerde donatanin
sorumlulugunu sinirlandirma hakkinin da var olduguna isaret etmektedir. 1957
Sorumluluk Sinir1 Sézlesmesinde yer alan diizenleme ¢ergevesinde ortaya gikan
yorum sorunlari, donatanin sorumlulugu simirlandirma hakkinin her an
kaybedilmesine sebebiyet verdiginden sigorta primleri yiikselmis ve reasiirans
sozlesmeleri yaygin hale gelmistir. Yeni diizenleme ile birlikte bu belirsizliklerin
ortadan kaldirilmas1 hedeflenmis®® ve sorumluluk simirmin asli ilke; sinirsiz
sorumlulugun ise istisna haline getirilmesi amaglanmistir.

Hazirlik ¢alismalariin 23’iincii oturumunda bazi temsilciler 1957 Sorumluluk
Siirt  Sézlesmesinde yer alan diizenlemenin terk edilmesinin yerinde
olmadigmi, donatanin kusurunun varligi halinde sorumluluk smirlarindan
yararlanma hakkini kaybetmesi gerektigini yeniden ileri siirmiistiir. Buna
karsihik diger bazi temsilciler sorumlulugu smirlandirma hakkinin
kaybedilmesinin s6z konusu olmamas1 gerektigini her halilkdrda donatanin
sorumlulugunu smirlayabiliyor olmasi gerekliligini savunmuslardir’®. Hukuk
Komitesi bu Onerinin kabuliiniin ¢ok miimkiin goriinmedigini, ozellikle
sorumluluk sigortas1 primlerine iliskin bilgi toplanmasinin ve bu primlerin
donatanlarin toplam isletme giderlerine oraninin tespit edilmesinin, yapilacak
diizenlemenin ne yonde olmasi gerektigi acisindan Onem tasiyacagini izah
etmistir’".

25’inci oturumda ise temsilcilerden bazilar1 6nerilen yeni diizenlemenin kamu
diizenine aykir1 oldugunu ileri siirmiistiir’”. Bir kistm diger temsilciler ise,
donatanin hizmetlilerinin ya da gorevlilerinin pervasizca hareketinin zarara
sebebiyet vermesi nedeniyle de donatanin sorumluluk sinirlarindan yararlanma
hakkini kaybetmesi gerektigini ifade etmistir’.

% Travaux Préparatoires, 122.

% Travaux Préparatoires, 123.

70" Travaux Préparatoires, 123.

71 Travaux Préparatoires, 123.

72 Travaux Préparatoires, 123, 124.

73 Travaux Préparatoires, 123.



COMERT — SUZEL 21

CMI temsilcisi, taslak metnin 6’nc1 maddesinde Ongoriillen sorumluluk
sinirlarinin  ¢ok yiiksek oldugunu, bu sebeple yeni diizenlemenin yerinde
oldugunu, eski diizenlemenin ¢ok fazla yargilamaya sebebiyet verdigini ileri
stirmiistiir’*. Buna karsilik baska bir temsilci ise yiiksek sorumluluk sinirmin
ongoriilityor olmasiin sorumluluk sinirlarinin kaldirilmasina yonelik istemleri
azaltacagini zira gogu istemin sinir iginde kalacagini belirtmistir”.

Bir sigorta uzmani ise, 6denecek sigorta priminin yani sira sigorta teminatinin
kapsaminin asil sorunu teskil ettigini, mevcut diizenlemenin korunmasi halinde
teminatin kapsami bakimimdan sorun yasanacagmi, hizmetlilerin ya da
gorevlilerin pervasizca davraniginin zarara sebebiyet vermesi ve adamlariin bu
kusuru sebebiyle donatanin sorumlulugunu smirlandirma hakkimi kaybetmesi
hélinde teminatin kapsamiin daha da daralacagini ifade etmistir’®.

28’inci oturumda, diizenlemeye iliskin degerlendirme yapilirken Hukuk
Komitesi iki temel hususu dikkate almistir. Bunlardan ilki sorumluluk sinirlarina
iligkin 6’nct madde diizenlemesi cergevesinde sigorta teminati bulunmasi
gerekliligi; ikincisi ise yapilacak diizenleme ile donatanin sorumlulugu
sinirlandirma hakkinim kaldirilmasinin zorlastirilmasidir’”.

Temsilcilerin yonelttigi cesitli dneriler’® ve Hukuk Komitesi tarafindan yapilan
degerlendirme sonrasinda, donatanin sorumlulugunu sinirlandirma hakkinin
kayb1 ile sorumluluk smirlarimi 6ngoren diizenlemeler arasindaki baglanti
vurgulanarak hakim goriisiin mevcut diizenin aksine donatanin sorumlulugunu
smirlandirma hakkimi kaybetmesinin neredeyse miimkiin olmadigi bir sistem
yaratmak y&niinde olustugunu belirtmislerdir”.

Bu asamada yapilan Onerilerden bir digeri ise, taslak diizenlemenin sonuna
parantez i¢inde “veya kendi agir ihmaliyle” [or from his own gross negligence]
ifadesinin eklenmesi olmustur®®. 5/11/1976 tarihli Diplomatik Konferans’ta
yapilan goriismelerde temsilciler taslak  hiikiimle ilgili  goriislerini
aciklamiglardir. Bazi temsilciler taslak diizenlemeye eklenen parantez

74 Travaux Préparatoires, 124.

Travaux Préparatoires, 124.

Travaux Préparatoires, 124.

Travaux Préparatoires, 124.

Oneriler igin bkz. Travaux Préparatoires, 125.
Travaux Préparatoires, 125.

80 Bkz. Draft Articles, Travaux Préparatoires, 126.

75
76
71
78

79
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igerisindeki ifadenin ¢ikartilmasi gerektigini ileri siirerken, diger bazi temsilciler
mevcut diizenlemenin kalmas1 gerektigini savunmuslardir®'.

Ingiliz temsilci Lord Diplock, hazirlanacak metnin kural olarak donatanin
sorumlulugunun smnirh kalmasimi gozetmesi gerektigi ancak donatanin kusuru
bakimindan sigortalanabilirligin sonlandig1 noktada sorumluluk smirlarinin
ortadan kalkmasinin yerinde olacagini vurgulamistir®,

Fransiz temsilci Mr. Chatin Ingilizce ve Fransizca metinlerde yer alan terimlere
isaret ederek, Fransizca metindeki ifadenin bir sorun teskil etmedigini ancak bu
ifadenin Ingilizce karsilig1 olan “actual fault or privity” ibaresinin 6zellikle
Ingiliz mahkemeleri tarafindan gok genis yorumlandigini zira ingiliz hukuku
uyarinca donatanin hizmetlilerinin ya da gdrevlilerinin kusurunun da donatanin
kusuru sayildigini, buna karsilik Fransiz mahkemelerinin bunu So6zlesmenin
ruhuna uygun sekilde daha dar yorumladiklarii vurgulamistir. Bu nedenle
Fransiz temsilcisi eski diizenlemenin korunmasi goriisiinde oldugunu, sayet
taslak diizenleme kabul edilecekse bu diizenlemenin donatanin hizmetlileri ve
gorevlileri bakimindan da genisletilmesi gerektigini belirtmistir®.

Biitiin tartigmalar neticesinde taslak diizenlemenin en iyi diizenleme oldugu
sonucuna varilmig, parantez icerisinde yer verilen ifadenin de metinden
cikartilmasina karar verilmistir. Zira “gross negligence ” ifadesinin farkli hukuk
diizenlerinde yorum sorunlarina sebebiyet verecegi ifade edilmistir. Ekonomik
nedenlerle de “principle of unbreakability” ilkesi benimsenmistir®.

Diplomatik Konferans siirecinde 8/11/1976 tarihli 11 inci toplantida®, 16 Kasim
1976 tarihli 22’nci ve 23’iincii toplantilarda® diizenleme tartisilns, 18/11/1976
tarihli 26°nc1 toplantida®” taslak diizenlemeye iliskin herhangi bir degerlendirme
veya yorum yapilmamuistir,

81 Ingiliz, Ispanyol, Japon ve Isve¢ temsilcilerinin nerisi igin bkz. Travaux Préparatoires, 126.

Travaux Préparatoires, 127.
Travaux Préparatoires, 128.
Travaux Préparatoires, 132.
Travaux Préparatoires, 132.
Travaux Préparatoires, 133, 134.
Travaux Préparatoires, 135.
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18/11/1976 tarihli genel toplantida ise (plenary meeting) taslak diizenleme 34
lehe oy, 1 aleyhe ve 3 ¢ekimser oy ile kabul edilmistir®®.

Tiim bu bilgiler 1s181nda, 1976 Sorumluluk Sinir1 S6zlesmesi m. 4’te yer verilen
diizenlemenin bilingli bir tercih dogrultusunda 1957 Sorumluluk Sinir
Sozlesmesi m. 1°den ayrildigini sdylemek miimkiindiir. Yeni diizende donatanin
sorumlulugu kural olarak smirlidir ve sorumluluk sinirlarinin kaldirilmasi
oldukga zorlastirilmistir. Donatanin adamlarinin pervasizca davranig kusurunun
zarara sebebiyet vermesinin donatanin sinirli sorumluluguna etki etmeyecegi de
ortaya ¢ikan bir diger sonugtur. Boyle bir diizenleme yapilmasina donatan lehine
kurulan sorumluluk sigortasi sézlesmesi de etki etmistir. Sorumluluk smirmin
kaldirilmasinin neredeyse imkéansiz héle getirilmesi ile birlikte sorumluluk
sigortasinin  teminatinin  kapsami bakimindan yorum sorunlar1 ortaya
cikmayacaktir. Ayrica sigortact ve donatan bakimindan primler 6ngdriilebilir
olacaktir. Yeni diizende sorumluluk sinirlarinin ancak donatanin kastinin ya da
pervasizca davranisinin zarara sebebiyet vermesi halinde kalkacagi zaten bu
kusur derecesinin bulunmasi halinde sorumluluk sigortacisinin da 6deme
yapmayacagl ve sigortalanabilirligin sona erdigi halde donatanin sorumluluk
sinirlariin iizerinde kalan meblagdan da sorumlu tutulmasi gerektigi sonucuna
varilmisgtir.

Bu baglik altinda aktarilanlardan da agik¢a goriilecegi iizere IMO Kararlarinda
yer verilen ortak yorum ilkeleri 1976 Sorumluluk Smir1 S6zlesmesi m. 4’{in
olusturulmasi gerekeesini ¢cogu kez tekrar etmektedir. Diger bir ifadeyle 1976
Sorumluluk Sinir1 S6zlesmesi m. 4 ile amaglanan ancak farkli yargi ¢cevrelerinde
farklh ictihatlara sebebiyet veren diizenlemenin, kabul edilen ortak yorum
ilkeleriyle amaca uygun, yeknesak bir sekilde uygulanmasi hedeflenmektedir.

B. Sorumlulugu Simirlandirma Hakkinin Kaybina Neden Olan Kusur
Derecesi

1976 Sorumluluk Sinir1 S6zlesmesi m. 4 uyarinca zarar donatanin kasten veya
pervasizca bir davranigla ve muhtemelen boyle bir zararin meydana gelmesi
ihtimalinin bilinciyle gergeklesen kisisel fiili veya ihmali neticesinde meydana

88 Travaux Préparatoires, 135.
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gelmisse donatan sorumluluk sinirlarindan yararlanamayacaktir®”. Bu cergevede
hiikiimde yer alan kusur derecelerinin diger bir ifadeyle kastin ve pervasizca bir
davranigla ve muhtemelen boyle bir zararin meydana gelmesi ihtimalinin
bilincinin hangi anlama geldiginin ortaya konmas1 gerekmektedir.

a. Kast

Donatanin sorumlulugunu sinirlandirma hakkini kaybetmesi igin ispat edilmesi
gereken kusur derecelerinden ilki kasttir. Kast, bir kimsenin yaptig1 eylemlerin
hukuka aykir1 sonucunu bilmesi ve istemesidir®.

Deniz ticareti uygulamasinda kasten zarar vermeye iliskin olarak en sik verilen
orneklerden biri yiikiin hasarli olmasima ve bunun bilinmesine karsin akreditif
iliskisi nedeniyle yanlis konismento diizenlenmesi’' ve barataryadir®.

1976 Sorumluluk Sinirt  Sozlesmesinin uygulandigi Ingiliz Mahkemesi
tarafindan verilen The Atlantik Confidence’® kararina konu olayda gemi, makine
dairesinde ¢ikan yangin sonrasinda batmigtir. Gemi derin sularda battig1 igin
geminin enkazi ¢ikartilamamis ve incelenememistir. Uyusmazlikta mahkeme,

89 Sozlesmenin resmi Ingilizce metnine bakildiginda “caused by” ibaresi yerine “resulted firom”

ibaresinin kullanildigina, sayet “caused by” ibaresi kullanilmis olsayd: sonucun farkli
olacagina, “resulted from” ibaresi nedeniyle nedensellik bagi1 aranmasi gerektigine dair bkz.
Micheal Tsimplis, ‘The Liabilities of the Vessel’, Yvonne Baatz (ed), Maritime Law (B. 5,
informa law from Routledge 2021) (‘Vessel’).

% M. Kemal Oguzman ve Turgut Oz, Bor¢lar Hukuku Genel Hiikiimler, Cilt 2 (B. 16, Vedat
Kitapeilik 2021) 60; Haluk Nami Nomer, Bor¢lar Hukuku Genel Hiikiimler (B. 17, BETA
2020) 178; Ahmet M. Kilicoglu, Bor¢lar Hukuku Genel Hiikiimler (B. 24, Turhan Kitabevi
2020) 405. Metinde yer alan “intent to cause such loss” ibaresinin “wilful misconduct”
ibaresine karsilik geldigine dair bkz. Aleka Mandaraka-Sheppard, Modern Maritime Law,
Volume 2: Managing Risks and Liabilities (B. 3, informa law from Routledge 2013) 774.

°l Damar, Wilful Misconduct, 122.

92" Damar, Wilful Misconduct, 85, 86; Siizel, Sorumlulugun Sinirlandirilmasi, 557. Bkz. bu yénde
Yeni Zelanda Mahkemesi tarafindan verilen The Tasman Pioneer (Tasman Orient Line CV v.
New Zealand China Clays Limited and Others) kararina konu olayda kaptan planlanan siirenin
gerisinde kaldigindan yolculuk sirasinda adanin etrafindan dolanarak seyre devam etmesi
gerekirken, siire kazanmak i¢in dar bir kanaldan ge¢mis ve gemi kayaliklara ¢atmistir. Geminin
govdesinde bir delik acilmis, gemi su almaya baslamustir. Kaptan gergegin ortaya ¢ikmasindan
¢ekindigi icin planlanan rotadan gitmek adina gemiyi planlanan rotaya getirmis, gemiye
kurtarma talep ederek, geminin yar1 batmis bir konteynere carptigini sdyleyerek yalan beyanda
bulunmustur. Mahkeme kararinda kaptanin bu eyleminin baratarya olup olmadigini
tartigmustir. Mahkeme kararinda kaptanin amacinin yiike kasten zarar vermek olmadigina
hiikmetmistir. [2010] NZSC 37,2010 WL 1499246, (Westlaw UK, et. 16 Agustos 2022).

9 Kairos Shipping Ltd v. ENKO & Co LLC (The Atlantik Confidence), (Westlaw UK, et.16
Agustos 2022).
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1976 Sorumluluk Smir1 Sézlesmesi m. 4 gercevesinde donatanin kast1 oldugu
gerekcesiyle sorumluluk smirlarindan yararlanamayacagina hitkmetmistir.
Uyusmazliga sebebiyet veren olayda, gemide yanginin meydana gelmesinden
bes giin 6nce gemi kaptanina geminin rotasini degistirmesi yoniinde bir talimat
verilmigtir. Donatan talimatin olasi korsan saldirisinin oniine gegilmesi igin
verildigini iddia etmis ancak bu iddiasim ispatlayamamigstir. Mahkeme yaptig1
degerlendirme sonrasinda bu talimatin geminin derin sularda batirilmasi i¢in
verildiginin olas1 olduguna kanaat getirmistir. Yanginin ambarda ¢iktig1 iddia
edilse de bu ispat edilemediginden yangmin kasten baslatildiginin olasilik
dahilinde olduguna karar verilmistir. Mahkeme her ne kadar sigorta sirketinin
iddia ettigi sekilde yangmin kasten ¢ikarildigina dair yeterli delil bulunmasa da
donatanin yangin neticesinde meydana gelen termik gerilim nedeniyle geminin
battig1 yoniindeki iddiasinin da yerinde olmadigi sonucuna varmigtir. Mahkeme
kaptanin ve bas miihendisin geminin batmasindan 6nce ve sonra gerceklestirdigi
bir¢ok davranigin siiphe uyandirdigini belirtmistir. Kararda her ne kadar deniz
yolculugu sirasinda olasi olmayan ve beklenmeyen olaylar gergeklesmesi
muhtemel olsa da aym seferde bu kadar ¢ok olas1 olmayan hadisenin bir arada
meydana gelmesinin kabuliiniin zor olduguna, gemi adamlarmin gemiyi terk
etmek yoOniinde hazirlikli olduklarinin tespit edildigine deginmistir. Bu
gerekcelerle geminin kaptaninin ve bag mithendisinin gemiyi kasten batirdigina
ve bu kimseler de donatanin alter ego 'su oldugundan donatanin da sorumluluk
smirlarindan yararlanamayacagina hiikmetmistir’*.

b. Pervasizca Bir Davranis ve Bdyle Bir Zararin Meydana Gelmesi Ihtimalinin
Bilinci

Bir kusur derecesi olarak pervasizca davranisin 6zellikle Kara Avrupast hukuk
sisteminde hangi kusur derecesine karsilik geldigi tartismalhidir. 1976
Sorumluluk Smir1 S6zlesmesinde yer alan “recklessly and with knowledge that
such loss would probably occur” seklinde ifade edilen bu kusur derecesinin ilk
kez 1955 tarihli Lahey Protokolii’® ile degisik Uluslararas1 Hava Tasimalarina
Iliskin Bazi Kurallarin Birlestirilmesi Hakkinda 1929 Tarihli Varsova

9% Karara iliskin degerlendirme igin bkz. Tsimplis, ‘Vessel’, 316, 317.

95 Protocol to amend the Convention for the Unification of Certain Rules Relating to International
Carriage by Air, Signed at Warsaw on 12 October 1929, done at the Hague on 28 September
1955.
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Sozlesmesinde®® (“Varsova Sozlesmesi”) yer alan ve Ingiliz hukukunda “wilfil
misconduct” olarak ifade edilen kusur derecesine karsilik geldigi kabul
edilmektedir’’. 1976 Sorumluluk Smir1 Sdzlesmesi ve esyanin deniz yoluyla
taginmasina iligkin diger milletlerarasi sdzlesmelerde yer alan bu ifadenin “wilfu/
misconduct” ibaresinin tamimi oldugu sdylenmektedir®®.

Bu kusur derecesinin Tiirk hukukunda hangi kusur derecesine karsilik geldigi
ogretide tartismalidir. Tiirk Bor¢lar Kanunu uyarinca agir kusur ve hafif kusur
aymrimi yapilmaktadir. Bu kusur derecesinin agir kusur kapsami iginde
degerlendirilecegi agiktir”. Kusurun ise kast ve ihmal olarak iki cesidi
bulunmaktadir. Kisi, meydana gelecek olan hukuka aykir1 sonucu bilerek ve
isteyerek o davramis1 gerceklestirmigse kasttan, hukuka aykiri sonucun
gerceklesmesini istememis ancak bu sonucun gergeklesmemesi icin iradesini
ortaya koymamis ise ihmalden bahsedilecektir'®. Bir gériise gore ise bu kusur

%  Convention for the Unification of Certain Rules Relating to International Carriage by Air,

Signed at Warsaw on 12 October 1929. Bu S6zlesme hiikiimleri uyarinca verilen igtihatlarin
kusur derecesinin tanimlanmasi bakimindan diger sozlesmeler i¢in de rehber niteliginde
oldugu yoniinde bkz. Simon Baughen, Shipping Law (B. 6, Routledge-Cavendish 2015) 126.
Deniz tasimasina iliskin tastyanin sorumluluk sinirlarindan faydalanip faydalanamayacaginin
degerlendirildigi uyusmazliklarda cogu zaman hava tagimasina iligkin igtihatlara atif yapildig1
yoniinde bkz. Marel Katsivela, ‘Loss of the Carrier's Limitation of Liability under the Hague-
Visby Rules and the Warsaw Convention: Common Law and Civil Law Views’, (2012) 26(2)
Australian and New Zealand Maritime Law Journal 119. Varsova S6zlesmesinin uygulandigi
uyusmazliklara iligkin ictihatlarin 1976 Sorumluluk Sinir1 Sézlesmesi m. 4’iin yorumu
bakimindan 6nemli oldugu buna karsilik her S6zlesmenin kendi 6zelinde anlagilmasi ve
yorumlanmasi gerektigine iliskin bkz. Tsimplis, ‘Vessel', 315.
7 Damar, Wilful Misconduct, 83; Duygu Damar, ‘Breaking the Liability Limits in Multimodal
Transport” (2012) 36(2) Tulane Law Journal 665 (‘Liability Limits’); Demir, ‘Deniz
Alacaklar’, 116; Siizel, Sorumlulugun Swurlandirimasi, 558. 1976 Sorumluluk Sinirt
Sozlesmesinin hazirlik g¢alismalarinda bu kusur derecesinin CMI tarafindan hazirlanan
milletlerarasi sozlesmelerde de ongoriildiigii belirtilerek; “recklessly and with knowledge that
such loss would probably occur” ifadesinin Ingilizce’de yer alan “wilful misconduct” ifadesine
karsilik gelen kusur derecesine ¢ok yakin bir ifade oldugu zira Ingiliz sigorta hukuku uyarinca.
[Marine Insurance Act 1906 Section 55 (2) a] sigorta teminat1 kapsami disinda kalinmasi i¢in
bu dlciide bir kusura sahip olunmasi gerektigi vurgulanmstir. Bkz. Travaux Préparatoires, 122.
Anlamda herhangi bir degisiklik yapilmadig1 yalnizca kelime degisikligi ile sinirlt kalindig:
yoniinde bkz. Damar, Wilful Misconduct, 80; Malcolm Clarke, ‘Wilful Misconduct Under
English Law’ (2016) 21(4) Uniform Law Review 574; Duygu Damar, ‘Milletleraras1 Tagima
Hukukunda “Wilful Misconduct” Kavrammin Tarihgesi ve Terclimesi’ (2004) 24(1-2)
Milletleraras1 Ozel Hukuk Biilteni 384 (‘Tarihge”).
Siizel, Sorumlulugun Sinirlandirilmasi, 559; Ataol, 78.
100 Oguzman ve Oz, 59, 60.

98

99
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derecesi agir ihmale'", bilingli ihmale'®? karsilik gelmektedir. Ogretide bir diger
gorils, pervasizca hareketin dolayli kasta karsilik geldigini savunmaktadir'®. Bu
kusurun dolayli kasta yakin ve fakat agir ihmalden daha agir bir kusur derecesi

104

oldugunu sdylemek miimkiindiir ™.

101

102

103

104

Biilent Sozer, ‘Hava Yolu ile Yapilan Milletleraras1 Tasimalarda Yolcunun Oliimii veya
Yaralanmas1 Sonucunda Dogan Zararlardan Tastyanin Sorumlulugu’, (1987) 9(3) BATIDER
794, 798 (‘Tastyanin Sorumlulugu’); Ziya Akinci, Karayolu ile Milletleraras: Esya
Tasimaciligi ve CMR (Seckin Kitabevi 1999), 156; Ecehan Yesilova, Tasiyicinin CMR
Hiikiimlerine Gére Yardimci Sahislarimin ve Miiteakip Taswyicilarin Eylemlerinden Dogan
Sorumlulugu (B. 1, Yetkin Yaymlar1 2004) 98; Hiiseyin Ulgen, Hava Tasima Sozlesmesi, (B.
1, Banka ve Ticaret Hukuku Aragtirma Enstiitiisii Yayinlar1 1987) 203, 206; Nuri Erdem, ‘TTK
Tasarist ve ‘‘Deniz Alacaklarma Karsi Mesuliyetin Sinirlanmas1 Hakkinda 1976 tarihli
Milletlerarast Sozlesme”ye Gore Donatanin Sinirli Sorumlulugu’ (2007) 14(2) Yeditepe
Universitesi Hukuk Fakiiltesi Dergisi 95. Zarar verme kastinin bir unsur olarak aranmamasi
nedeniyle bu kusur derecesinin Kara Avrupasi hukuk sistemindeki agir ihmale benzerlik
gosterdigi yoniinde bkz. S6zer, Deniz Ticareti I, 303. Pervasizca hareketin agir ihmalden daha
fazlasim1 gerektirdigine iliskin bkz. Damar, Wilful Misconduct, 278; Clarke, 575. Zararin
meydana gelebileceginin dngoriillememis olmasi durumunda da agir ihmalin s6z konusu
olacagi bu baglamda da agir ihmalin pervasizca hareketten ayrildig:1 yoniinde bkz. Emine
Yazicioglu, Hamburg Kurallari’'na Gore Tasryamn Sorumlulugu Lahey/Visby Kurallart ile
Karsilagtirmali Olarak (B.1, Beta 2000) 173 (Hamburg Kurallart).

Aksoy Yavas, Kara Yolunda Konteyner ile Yapilan Yiik Tasimasinda Kayip veya Hasardan
Dogan Sorumluluk (Tiirk Hukukunda ve Uluslararas1 Sézlesmelerde) (B. 1, On Iki Levha
Yaymcilik 2016) 213, 225; Muharrem Gengtiirk, ‘Yeni Tiirk Ticaret Kanununa Goére
Tastyicinin Smirsiz. Sorumlulugunu Gerektiren Agir Kusurlart ve Tiirk Mahkemelerinin
CMR’yi Uygulamasi Bakimmdan Muhtemel Etkisi’ (2012) 16(4) Gazi Universitesi Hukuk
Fakiiltesi Dergisi 131, 137.

Damar, Wilful Misconduct, 269 vd.; Kerim Atamer, ‘Deniz Ticareti Hukuku’na Iliskin
Tartismali Ictihatlarin Yeni Tiirk Ticaret Kanunu Uyarinca Degetlendirilmesi’, Ticaret
Hukuku ve Yargitay Kararlari Sempozyumu XXVI, Bildiriler- Tartismalar, 14 Aralik 2012
(B.1, Banka ve Ticaret Hukuku Arastirma Enstitiisti 2013) 230 (‘Tartigmali Igtihatlar’); Karan,
Kara ve Varan, 880. Pervasizca hareketin Medeni Hukuk anlaminda olas: kasta yaklastig1
yoniinde bkz. Zafer Kahraman, ‘Medeni Hukuk Bakimindan Pervasizca Hareket’, Prof. Dr.
Galip Sermet Akman’a Armagan (Filiz Kitabevi 2020) 422.

Caga, 301; Yazicioglu, Hamburg Kurallari, 172; Yazicioglu, Kender/Cetingil, 274; Karan,
Kara ve Varan, 880-881. Pervasizca hareketin agir ihmal veya olasi kasit olarak
nitelendirilemeyecegine iliskin bkz. Hac1 Kara, Deniz Ticareti Hukuku (B. 1, On iki Levha
Yayincilik 2020) 245.
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Kanaatimizce bu kusur derecesini Tiirk hukukunda yer alan bir kusur derecesi
ile eslestirmeye ¢alismak yerinde degildir'®. Hiikiimde yer alan unsurlarmn her
birinin karsilanip karsilanmadigi somut olay bakimindan degerlendirilmeli ve
donatanin sorumluluk sinirlarindan yararlanma hakkini kaybedip kaybetmedigi

incelenmelidir!'®.

Bu kusur tiirii iki unsuru bir arada igermektedir'®’. Donatanin sorumluluk

smirlarindan yararlanma hakkinin kaybi i¢in donatanin pervasizca davranisi ile
bdyle bir zararin meydana gelmesi bilincinin bir arada bulunmasi gerekmektedir.
Yukarida ifade edildigi tizere, IMO Kararlarinda 6ngdriilen yorum ilkesinde de
iki unsurun birlikte karsilanmasi gerektiginin alt1 ¢izilmistir.

aa. Pervasizlik

Pervasizlik (recklessness), 0gretide yer alan bir tanima gére makul olmayan bir
riskin bilingli bir sekilde almmmasi olarak ifade edilmektedir'®®. Pervasizca
davranig, kisinin bir eyleminin sonucunda muhtemelen bir zararin meydana
gelebilecegini bilmesi veya bu sonucun meydana gelmesini umursamadan

eylemini pervasizca gerceklestirmesi olarak tanimlanmaktadir'®.

105 Tahir Caga, ‘Enternasyonel Deniz Hususi Hukukunda Yeni Baz1 Gelismeler’ (1977) 9(2)
BATIDER 301; Kiibra Yetis-Saml, Yeni Tiirk Ticaret Kanunu 'na Gére Tagiyamin Ziya, Hasar
ve Geg Teslimden Sorumlulugu (B.1, On Iki Levha Yayimncilik 2013) 170; Emine Yazicioglu,
Kender/Cetingil Deniz Ticareti Hukuku (B. 16, Filiz Kitabevi 2020) (Kender/Cetingil) 274;
Burak Adigiizel, ‘Yargitay Kararlarinda CMR m. 29’daki Kasta Esdeger Kusur Kavramimin
Yorumlanmast’, Ticaret Hukuku ve Yargitay Kararlar: Sempozyumu XXIV, Bildiriler-
Tartismalar, 10-11 Aralik 2012 (B.1, Banka ve Ticaret Hukuku Arastirma Enstitiisii 2012)
373; G. Veniis Comert, Tasiyanin Gemiyi Denize, Yola ve Yiike Elverisli Bulundurma Borcu
(B.1, On Iki Levha Yaymncilik 2022) 311; Pervasizca davramst Tiirk hukukundaki bir kusur
derecesi ile Ortiistiirmenin yerinde olmadigi, TTK m. 1187 hiikmiinde yer alan kusur unsurlar1
¢ercevesinde her somut olay bakimindan degerlendirme yapilmasinin daha isabetli oldugu
yoniinde bkz. Stizel, Sorumlulugun Stmirlandirilmast, 558, 559.

196 Yazicioglu, Kender/Cetingil, 274; Siizel, Sorumlulugun Sinirlandirilmasi, 559.

Yazicioglu, Hamburg Kurallari, 171; Yetis-Samh, 170; Siizel, Sorumlulugun
Sinirlandirilmasi, 559; Hakan Karan, The Carrier’s Liability under International Maritime
Conventions — The Hague, Hague-Visby and Hamburg Rules (B.1, E. Mellen Press 2005) 377,
378; Gengtiirk, 124, 131.

198 Damar, Wilful Misconduct, 84, 85.

109 Yetig-Saml, 170.

107
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2012 yilinda Kanada Federal Mahkemesi tarafindan verilen Société Telus
Communications v Peracomo Inc kararinda mahkeme pervasizligi, “riskin
varhgna karsi zihinsel bir tutum veya kayitsizlik” seklinde tammlamistir''°.

1976 Sorumluluk Smirt S6zlesmesi m. 4’te diger milletlerarasi sdzlesmelerden
farkl olarak yalnizca “act or omission” degil “personal act or omission” ifadesi
kullanilmustir'!. “Personal act or omission” ise Tiirkge ye kisisel fiil veya ihmal
olarak terclime edilmistir. Bu ibare 6zellikle metne eklenerek kisinin yalnizca
kendi pervasizca fiilinin veya ihmalinin sorumluluk smirmin kalkmasi
bakimindan etki edecegi, hizmetlilerinin veya gorevlilerinin pervasizca davranisi
ile meydana gelen zararlardan sorumlu tutulsa da donatanin sorumluluk

10 Kararm ilgili kismi su sekildedir: “Recklessness connotes a mental attitude or indifference to
the existence of the risk.” <https://cmlcmidatabase.org/soci%C3%A9t%C3%A9-telus-
communications-v-peracomo-inc> et. 3 Haziran 2022. Kanada Federal Mahkemesi tarafindan
verilen ve temyiz edilen bu karara konu olan olayda Peracoma Inc. sirketinin sahibi oldugu
balik¢1 gemisinin donatanin olta takimi Société TELUS Communications ve Hydro-Québec'e
ait bir fiber optik iletisim kablosuna takilmis ve donatan elektrikli bir testere ile bu kablolar1
kesmistir. Ilerleyen giinlerde olta takimi tekrar kablolara takilmis ve donatan tarafindan
kablolar tekrar kesilmistir. Mahkeme donatanin gemisinde giincel haritalarin bulunmadigina,
pervasizca bir davranisla bu zarara sebebiyet verdigine zira davramiginin siibjektif olarak
bilincinde olduguna ve kayitsiz kalarak makul olmayan bir risk aldifina, bu nedenle
sorumluluk smirlarindan yararlanamayacagina hitkmetmistir. Peracomo Inc v TELUS
Communications Co. Karar 0zeti i¢in bkz. <https://cmlcmidatabase.org/peracomo-inc-v-telus-
communications-co> et. 15 Temmuz 2022. Kararin Kanada Yiiksek Mahkemesi tarafindan
bozulduguna, mahkemenin balik¢i gemisinin donatanin kastt olmadigima bu nedenle
sorumlulugu sinirlandirma hakkindan yararlanabilecegine, buna karsilik pervasizca davranisi
nedeniyle sigorta tazminatina hak kazanamayacagma dair karari olmadigma iliskin bkz.
Tsimplis, ‘Vessel’, 316.

T Rotterdam Kurallar1 hari¢ olmak iizere her ne kadar diger sdzlesmelerde bu ifadeye yer
verilmemigse de sozlesmelerin hazirlik ¢aligmalart incelendiginde amaglanan tasiyanin
yalnizca kendi kusurunun varligr halinde sorumlulugu sinirlandirma hakkini kaybedecegi
yoniinde oldugu, Lahey-Visby Kurallar1 ve Atina Sézlesmesi’ne iliskin olarak verilen Ingiliz
Mahkemesi kararlarinda da ayn1 yonde yorum yapildigina dair bkz. Mandaraka-Sheppard, 769.
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smirlarindan  yararlanabilecegini vurgulamaktadir''?.  Fransiz mahkemesi
tarafindan verilen The Heidberg'" kararina konu olayda, geminin balastlama
islemini yapmak {izere kaptan makine dairesini terk etmistir. Kilavuzun ve bir
gemi adaminin kopriide yalniz kaldigi esnada Alman bayraklh “Heidberg” gemisi
Shell’e ait petrol tesislerine ¢carpmistir. Mahkeme kararinda; kazanin kaptanin
sevk ve idare kusuru sebebiyle meydana geldigine, gemide yeterli sayida ve
nitelikte gemi adami bulunduguna, geminin elverisli olduguna, bu nedenle
zararin meydana gelmesinde donatanin kendi kastinin veya pervasizca
davranisinin = bulunmadigma ve donatanin  sorumluluk  simirlarindan
yararlanacagina hiilkmetmistir.

Donatanin bir tiizel kisi olmas1 halinde kimlerin fiil veya ihmallerinden otiirii
donatanin sorumluluk sinirlarindan yararlanma hakkini kaybedeceginin de
belirlenmesi gerekmektedir''*. TTK m. 1343 f. 1 b. (b) uyarinca tiizel kisilerde,

112 Mandaraka-Sheppard, 766. Metnin sdziinden agik bir sekilde herkesin yalnizca kendi fiil veya
thmalinden sorumlu olacaginin anlasildigi, s6z gelimi kaptanin pervasizca bir davranisiyla
zarara sebebiyet vermesi halinde kaptanin sorumluluk sinirlarindan yararlanamayacagi buna
karsilik donatanin sorumluluk sinirlarindan yararlanabilecegine iliskin bkz. Damar, Wilful
Misconduct, 170. Hong-Kong Mahkemesi tarafindan 2016 yilinda verilen Floata
Consolidation Ltd v Man Lee Hing (Hong Kong) Vehicles Ltd kararia konu olayda davacinin
mavnasi gemiye konteynerleri yiiklerken konteynerler hasar gérmiis ve gemide yer alan gemi
adamlarindan biri 6lmiistiir. Mahkeme kararinda zarara sebebiyet veren gemi adamlarinin
kusuru nedeniyle mavnanin malikinin sorumlulugu sinirlandirma hakkini kaybetmeyecegine
zira, zarara neden olan gemi adamlarmim fiil veya ihmalinin mavnanin maliki davalinin
'yonlendirici akil ve iradesinin' bir pargasi olmadig: i¢in davalinin kisisel eylemi veya ihmali
olarak kabul edilemeyecegine hiikmetmigtir. Karar Ozeti igin bkz.
<https://cmlcmidatabase.org/floata-consolidation-1td-v-man-lee-hing-hong-kong-vehicles-
1td> et. 20 Temmuz 2022. Aksi yonde karar igin bkz. Nelson Pine Industries Ltd v Seatrans
New Zealand Ltd (The Pembroke) davada tasiyan kaptanin pervasizca davranisi nedeniyle
sorumluluk simirlarindan yararlanamamustir. Bu kararin ancak kaptanin tasiyanin alter ego su
olarak degerlendirildigi kabul edildiginde desteklenebilecegine dair bkz. Julian Cooke, John
D. Kimball Tim Young, David Martowski, Micheal Ashcroft, Leroy Lambert, Andrew Taylor
ve Micheal Sturley, Voyage Charters (B.4, informa law from Routledge 2014) 1128. Bu
kararin LVK’da yer alan diizenlemeyle uyumlu olmadigi yoniinde bkz. Damar, Wilful
Misconduct, 127.

113 Shell v. Vega Reederei Friedrich Dauber (The Heidberg). Cour de cassation (Ch com),
22/09/2015, n°® 13-25584 and 13-27489. Karar  Ozeti icin  bkz.
<https://cmlcmidatabase.org/shell-v-vega-reederei-friedrich-dauber-heidberg> et. 20 Temmuz
2022.

Donatanin gergek kisi degil tiizel kisi oldugu hallerde kimin kusurunun donatanin kusuru
sayilacaginin belirlenmesinin zor oldugu bunun mahkemelerce her somut uyusmazlik
bakimindan degerlendirildigine dair bkz. Tsimplis, ‘Vessel’, 312. Bu sorunun Alman
hukukunda bir kanun hitkmii ile, Ingiliz hukukunda “alter ego” kavrami ile mahkeme kararlari
ile ¢oziime kavusturulduguna iliskin bkz. Ataol, 80.
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Tiirk Medeni Kanunu'"” (“TMK”) m. 50 uyarinca eylem ve isleriyle tiizel kisiyi
borg altina sokan organlarn ve organlar1 olusturan kisilerin kusurlar1 dikkate
alinacaktir. Ingiliz hukukunda ise kimlerin fiilleri ve ihmallerinden tiizel kisi
donatanin sorumlu olacag1 “alter ego” kavrami''¢ ile agiklanmaktadir. Buna gore
bir sirketin alter ego’su o sirketin yonlendirici zihni (directing mind) olarak
hareket eden kimselerdir''”. Bu kisiler genellikle tiizel kisinin beyin ve sinir
merkezi olarak tarif edilmektedir''®. Tiizel kisinin organ1 disinda kalan ancak
bagimsiz karar alma yetkisine sahip kisilerin davramislarinin da tiizel kisiye
atfedilmesi gerekmektedir'"”.

TTK m. 1343 f. I’in (e) bendinde genel bir diizenleme getirilerek, genel veya
0zel bir yetkiye dayanarak donatani temsil eden kisilerin kusurunun da bu
kapsamda dikkate alimacagi ongoriilmiistiir. Hitkmiin (e) bendinde yer verilen
diizenleme uyarinca tiizel kisi donatanin orgam1 ya da organlarmi olusturan
kisiler bu yetkilerini bir temsilciye devrederse bu temsilcinin kast1 yahut
pervasizca davranigt da sorumluluk smirlarinin kaldirilmast bakimindan esas
alinacaktir. Ogretide (e) bendi kapsaminda kaptanin yolculuk siiresince donatani
temsil yetkisi oldugundan kaptanin donatanin alter ego ’su haline geldigi goriisi

115 Kanun No: 4721, RG 22.11.2001/24607.

116 “Alter ego” kavramuna ilk kez Ingiliz mahkemesi tarafindan verilen Lennard’s Carrying Co v
Asiatic Petroleum Co Ltd. kararinda deginilmistir. 1965 yilinda verilen The Lady Gwendolen
kararinda mahkeme Lennard uyusmazligina atif yaparak bir kimsenin sirketin “alter ego’su”
say1lip sayllmamasi bakimindan Lennard davasinin iyi bir kilavuz niteliginde olduguna buna
karsilik bir sirketin yoneticisinin fiillerinin her zaman tiizel kisinin kendi fiili olarak
sayllmayacagina, somut uyusmazlikta gemilerin sirketin trafik departmani tarafindan
yonetildigine dolayisiyla bu departmanin basindaki kimsenin fiillerinden sirketin sorumlu
olacagina hitkmetmistir. “Alter ego” kavramina iliskin verilen diger kararlar ve bu kararlara
iliskin degerlendirmeler i¢in bkz. Mandaraka-Sheppard, 98, 99. “Alter ego” testi uyarinca
sirket hiyerarsisinde yer alan kimsenin davranmiglarnin sirketin davranist olarak kabul
edilebilmesi halinde o kimsenin sirketin “alter ego 'su” olarak kabul edilebilecegine iligkin bkz.
John F. Wilson, Carriage of Goods by Sea, (B. 7, Longman 2010) 287. Bir yonetim kurulu
iiyesinin davraniglarinin genel olarak tiizel kiginin davranis1 olarak kabul edilebilecegi buna
karsilik baz1 durumlarda bu kisinin sirketi temsil etmiyor olabilecegi, yine bazi hallerde de
sirketin mutlak kontroliinii elinde bulunduran kimsenin davraniglarinin sirketin davranisi
olarak kabul edilemeyebilecegine dair bkz. Tsimplis, ‘Vessel’, 313.

Bu kisilerin bagimsiz karar alma ve uygulama yetkisine sahip olmasi gerektigine iligkin bkz.
Regina Asariotis, ‘Haftungsbegrenzung und deren Durchbrechung im Seehandelsrecht: die
englische Auffassung’ (2004) Transportrecht 27 Jahrgang 149; William Tetley, Marine Cargo
Claims (B.4, Blais 2008) 292; Yazicioglu, Hamburg Kurallar, 174; Yetig-Saml1, 176.

118 Mandaraka-Sheppard, 98.
119" Sjizel, Sorumlulugun Smirlandirilmasi, 552.
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ileri siiriilmektedir'®’. Ancak belirtmek gerekir ki 1976 Sorumluluk Siniri
Sozlesmesi diizenlemesi, hazirlik ¢alismalart ve IMO tarafindan benimsenen
yorum ilkeleri gozetildiginde kaptanin kastinin ya da pervasizca davraniginin
donatanin kasti ya da pervasizca davranisi olarak kabul edilip donatanin
sorumluluk smirlarindan yararlanma hakkini kaybedecegi sonucuna varmak her
zaman c¢ok da miimkiin gdziikmemektedir'*'. Ne var ki, donatanin ya da
donatanin alter ego 'su sayilan kisilerin kaptana talimat vermesi ve kaptanin bunu
uygulamast durumunda donatanin kendi kasti ya da pervasizca davranisi
bulunacagindan donatan sorumluluk smirlarindan yararlanamayacaktir. IMO
ortak yorum ilkesi geregi sinirli sorumluluk kuraldir ve sorumluluk sinirlarinin
kalkmasi neredeyse imkansizdir. Bu gerekceyle yargi organlarinin alter ego
kavramini dar yorumlamasi amaglanmaktadir.

120 Damar, ‘Haftungsbeschriinkung’, 293. Gemi kaptaninin, gemi enkspektdriiniin sirket adina
karar alma ve uygulama yetkisi olmadig1 hakkinda ise bkz. Micheal Tsimplis, Chapter 12:
Limits of Liability, The Rotterdam Rules: A Practical Annotation (B.1, Informa 2009) 192
(Liability); Dieter Rabe ve Kay Uwe Bahnsen, Seehandelsrecht: Fiinftes Buch des
Handelsgesetzbuches mit Nebenvorschriften und Internationalen Ubereinkommen (B.S, C.H.
Beck 2018) 529.

Istanbul 17. Asliye Ticaret Mahkemesi tarafindan verilen bir karara konu uyusmazlikta gemi
Istanbul Bogazi’'m gegerken meydana gelen makine arizasi nedeniyle yaliyla carpnustir.
Bilirkisi raporu uyarinca, kaptanin geminin makinesinde olusan arizaya ragmen makine demir
hizindaki artisa gilivenerek yolculuga devam etmis olmasi ve yaliya carpmadan dnce demir
atmamig olmasinin bir sevk ve idare karar1 oldugu ve denizcilik uygulamalar ¢ergevesinde
verilebilecek nitelikte bir karar olmasi nedeniyle bir kasit ya da ciiretkdrhane bir davranis
olarak nitelendirilemeyecegi belirtilmis ve Mahkemece de bu goriis benimsenmistir. Kararda,
donatanin sorumluluk sinirlarindan yararlanip yararlanamayacaginin kaptanin fiili bakimindan
degerlendirildigi; oysa kaptanin davraniginin pervasizca bir hareket olarak nitelendirilmesi
héalinde dahi bunun tek basina donatanin sorumluluk sinirlarindan yararlanma hakkini
kaybetmesine sebebiyet vermeyecegine dair bkz. Siizel, Sorumlulugun Stmirlandirilmasi, 577,
578.
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bb. Biling

Donatanin sorumlulugunu sinirlandirma hakkinin kayb1 igin pervasizca
davranisin muhtemelen'? boyle bir zarart meydana getirecegi bilinciyle
gergeklestirilmis olmasi gerekmektedir. Donatan davraniginin  sonucunun
siibjektif olarak bilincinde olmalidir'*. Diger bir ifadeyle objektif degerlendirme
degil somut uyusmazlik bakimindan siibjektif degerlendirme yapilmalidir.

1976 Sorumluluk Smir1 S6zlesmesi m. 4 geregi de, donatanin, fiilinin veya
ihmalinin muhtemelen “béyle bir zarart” (“such loss”'**) meydana getirecegine
dair bilinci olmalidir. Zarar, bedensel zararlar, gecikmeden o6tiirli meydana gelen

122 TTK m. 1187°de “with knowledge that probably result’ ibaresinin “ihtimalinin bilinci ile
seklinde” terciime edildigini pervasizca davranig kusur derecesinde zararin meydana
gelmesine iliskin ihtimalin bilincinde olmanin tek basina yeterli olmayacag: fiilin veya ihmalin
muhtemelen zarara sebebiyet verecegine dair bilincin olmasi gerektigi, davranisin zarara neden
olma ihtimalinin %51 ve {izerinde bir olasilik olmas1 durumunda fiilin veya ihmalin zarara
muhtemelen neden olacagina dair bkz. Damar, Wilful Misconduct, 93; Stizel, Sorumlulugun
Strlandirilmasi, 562. Bu unsurun ger¢eklesmis olmasi igin somut olayda zarara sebebiyet
veren olaymn meydana gelme olasiliginin, meydana gelmeme olasiligindan daha yiiksek
oldugunun bilinmesi gerektigine dair bkz. Yazicioglu, Kender/Cetingil, 273. TTK’nin
Sorumlulugun Sinirlanmasi ve Petrol Kirliligi Zararmin Tazmini baglikli Yedinci Kisminda
yer alan “Smirlanma Hakkimi Kaldiran Kusur” baglikli TTK m. 1343’te yalnizca 1976
Sorumluluk Smir1 Sézlesmesi m. 4 ve 1992 tarihli Sorumluluk So6zlesmesi m. 5’e atif
yapilmakla yetinilmis, hitkmiin gerek¢esinde sinirlama hakkinin kasit ve pervasiz davranis ile
kalkacagindan bahsedilmistir. Bkz. TBMM, Tiirk Ticaret Kanunu Tasaris1 ve Adalet
Komisyonu Raporu (1/324), s. 409, 410.

123 Tsimplis, Liability, 193; Rabe ve Bahnsen, 528; Asariotis, 149; Yetis-Saml, 171; Gengtiirk,
129. Fransiz mahkeme kararlarinda hala objektif degerlendirme yapildigina dair bkz. Damar,
Wilful Misconduct, 168 dn. 265. Ingiliz mahkemesi kararina konu olan The Leerort davasinda
Leeort isimli gemi rihtimda beklerken Zim Pireaus isimli gemide meydana gelen makine
arizast nedeniyle adi1 gecen iki gemi ¢atmis ve Leeort isimli gemi ve gemide taginmakta olan
yiik hasara ugramistir. Mahkeme kararinda kritik bir anda makinede meydana gelen 50
saniyelik bir zararin yalnizca bir tesadiif olduguna ve olayda donatanin muhtemelen bdyle bir
zararin meydana gelecegine dair bilinci bulunduguna ya da kast1 olduguna ve donatana boyle
bir kusur atfetmenin tamamen sagma (“totally absurd”) olduguna hiikmetmistir.
Schiffahrtsgesellschaft MS “Merkur Sky” M.B.H. & Co. K.G. v. MS Leerort NthSchiffahrts
GMBH. & Co. KG. (The “Leerort”) [2001] 2 Lloyd’s Rep. 291 (Westlaw UK, et.
15/8/2022). Karara iliskin degerlendirme i¢in bkz. Damar, Wilful Misconduct, 168;
Berlingieri, 360, 370.

124 Sozlesmede yalmzca “loss” ibaresine yer verilmis olmasma buna karsihk “damage”
kelimesinin yer almamasinin tartismalara neden olduguna, zira Varsova Sozlesmesi m. 25,
1992 Petrol Kirliligi Sozlesmesi m. 3, Atina Sozlesmesi m. 13’te “loss and damage”
ibarelerinin, Lahey-Visby Kurallarinda yalnizca “damage” ibaresinin, Hamburg ve Rotterdam
Kurallari’nda ise “loss, damage or delay” ibarelerinin kullanildiginda dair bkz. Mandaraka-
Sheppard, 780.
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zararlar, esyanin hasara veya ziyaa ugramasindan dogan zararlar gibi 1976
Sorumluluk Siir1 S6zlesmesi m. 2’de yer alan tiim zararlar1 kapsamaktadir.

C. Pervasizca Davramis Kusur Derecesinin Sigorta Sozlesmesine Etkisi

Ortak yorum kuralina iliskin IMO Kararlariin uygulama alanina 1996 Protokolii
ile degisik 1976 Sorumluluk Sinir1 S6zlesmesi, 1992 Petrol Kirliligi S6zlesmesi,
2001 Gemi Yakiti Sozlesmesi'?, 2007 Enkaz Kaldirma Sozlesmesi ve 2010
Tehlikeli Madde Sozlesmesi  girmektedir. Caligmanin  kapsaminin
genisletilmemesi adina degerlendirme yalnizca 1996 Protokolii ile degisik 1976
Sorumluluk Smir1 S6zlesmesi i¢in yapilacaktir.

IMO Kararlarinda ve Kararlarin hazirlik ¢aligmalarinda sorumluluk sinirlarinin
ortadan kalkmasimin dogrudan etkisinin milletleraras1 sdzlesmelerle 6ngoriilen
zorunlu sorumluluk sigortalar1 hakkinda etki gosterdigi, sorumluluk smirmin
ongoriilmesi ile birlikte rizikonun ongériilebilirliginin arttig1 zararm donatanin
pervasizca davranigi sonucunda meydana geldigine karar verilmesi halinde
sigorta sirketinin milletleraras1 sdzlesmeler geregi zarari tazmin borcundan
kurtuldugu, donatan her ne kadar sorumluluk smir {izerinde kalan meblagdan
sorumlu tutulsa bile donatanin édeme kabiliyetinin bulunmamasi durumunda
zarar gorenin zararmin fiilen tazmininin gergeklesmeyecegi belirtilmistir.
Dolayisiyla sorumluluk sinirinin ortadan kalktig1 noktada sigorta himayesinin de
devre dis1 kaldiginin unutulmamasi gerekmektedir.

1976 Sorumluluk Siir1 S6zlesmesi ¢ergevesinde donatan olarak ifade edilen
geminin sicile kayitli maliki, ¢artereri, gemi yoneticisi ve gemi isleteni
milletlerarasi s6zlesmenin iiglincli maddesinde sayilan istemler hari¢ olmak
iizere ikinci maddede belirtilen istemlerin yoneltilmesi hédlinde sorumluluklarin
smmirlandirma hakkina sahiptirler. Ancak zarara milletleraras1 sdzlesmenin
dordiincii maddesindeki kusur derecesinin sebebiyet verildigi ispat edildigi
takdirde bu sinirlar uygulanmayacaktir. 1976 Sorumluluk St Sézlesmesi
donatana sozlesme ya da haksiz fiil temelli yoneltilen istemler bakimindan
global sinir teskil etmektedir. Dolayistyla bu sinirlar donatanin mevzuat geregi
kusur sorumlulugunun 6ngériildiigi haller i¢in uygulanabildigi gibi kusursuz
sorumlulugu hélinde de séz konusu olabilecektir. 1976 Sorumluluk Siniri
Sozlesmesinde donatanin zorunlu sorumluluk sigortasi yaptirmasina iliskin agik

125 Zorunlu sigorta bakimindan bu sézlesmeye iliskin degerlendirme igin bkz. Ciineyt Siizel,
‘Gemi Yakiti Sézlesmesi 2001: Amag, Kapsam ve Uygulama Alanr’, (2017) 12 Bahgesehir
Universitesi Hukuk Fakiiltesi Dergisi 153 vd (‘Gemi Yakit1 S6zlesmesi’).
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bir diizenleme bulunmamaktadir. Diger bir ifadeyle pervasizca davranis kusur
derecesi olarak adlandirilan kusurun donatanin mali mesuliyet sigortasina
etkisine iligkin agik bir diizenleme de milletlerarasi s6zlesmede yoktur.

Avrupa Birligi (“AB”) 2009 yilinda deniz alacaklarinin sigortalanmasina iligkin
Yonergeyi kabul etmistir'®®. Bu Yonerge cergevesinde AB iiye devlet bayragi
tagiyan gemilerin ve AB iiye devlet limanlarina tasimacilik yapan ve herhangi
bir iilke bayragini tasiyan gemilerin 1976 Sorumluluk Sinir1 Sézlesmesinin
uygulama alanmma giren deniz alacaklart igin 1996 Sorumluluk Sinirt
Sozlesmesinde Ongoériilen smirlara kadar sorumluluk sigortasi yaptirmasi ve
limanlara giris yapan gemiler bakimindan bu sigortanin yapilmis oldugunun
kontroliiniin saglanmas1 gerekmektedir. Yonerge zorunlu sorumluluk sigortasi
ve bunun denetimine iliskin hiikiimler igermekte olup sorumluluk sigortasinin
teminatinin diginda kalan héaller ve 06zellikle donatanin kusur derecesinin
sigortacinin sorumluluguna etkisine yonelik bir diizenleme igcermemektedir.

Tiirk hukukunda da AB mevzuat1 takip edilerek 2010 y1linda Deniz Alacaklarina
fliskin Gemilerin Sigortalanmasi ve Denetlenmesi Hakkinda Y®onetmelik'?’
yayimlanmis ve Yonerge hiikiimleri i¢c hukuka iktibas edilmistir'?®. Yonetmelik
genel anlamda AB Yonergesi ile uyumlu olup donatanin kusur derecesinin
sorumluluk sigortacisinin tazminat 6deme borcuna etkisine yonelik bir
diizenleme icermemektedir.

Gemi malikinin sorumlulugu koruma-tazmin (P&/ Cover) sigortasi ile teminat
altina alinmaktadir. Koruma-tazmin sigortacilarinin kurallart incelendiginde
zararin meydana gelmesine liye donatanin kastinin yahut pervasizca davranigiin
sebebiyet vermesi teminat dis1 haller arasinda sayilmaktadir'®’. Dolayisiyla her

126 Directive 2009/20/EC of the European Parliament and of the Council of 23 April 2009 on the
insurance of shipowners for maritime claims. Yonerge i¢in bkz. Atamer ve Siizel, 511.
127 RG 14.11.2010/27759. Yoénetmelik e iliskin degerlendirme igin bkz. Kula-Degirmenci, 178;

Siizel, ‘Gemi Yakit1 Sozlesmesi’, 158.

128 Yonerge hiikiimleri ile Yonetmelik hiikiimlerinin karsilagtirmali ¢izelgesi igin bkz. Atamer ve

Siizel, 522.

S6z gelimi koruma ve tazmin sigortacilarindan GARD’mn Kurallar Kitabi’nin 72 nci
maddesinde bu husus su sekilde ifade edilmistir: “The Association shall not cover any
liabilities, losses, costs or expenses arising or incurred in circumstances where there has been
wilful misconduct on the part of the Member, such misconduct being an act intentionally done,
or a deliberate omission by the Member, with knowledge that the performance or omission
will probably result in injury, or an act done or omitted in such a way as to allow an inference
of areckless disregard of the probable consequences.” bkz.
<https://www.gard.no/web/publications/document/chapter?p subdoc_id=20748045&p_docu
ment_id=20747880> et. 19 Ekim 2022.
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ne kadar 1976 Sorumluluk Sinir1 S6zlesmesinde sigorta s6zlesmesine iligkin agik
hiikiim bulunmasa da uygulamada bu kusur derecesi sigorta himayesi disinda
kalmaya sebebiyet vermektedir. Diger bir ifadeyle zararin donatanin pervasizca
davranigindan kaynaklandiginin ispati1 donatanin sigortacisinin menfaatine olup
zarar sigortaci tarafindan tazmin edilmeyecektir. Bu kusur derecesinin ispat1 ilk
bakista yiikle ilgili lehine gibi goziikmektedir. Ancak donatanin mali durumunun
zararl tazmin etmeye yeterli olmamasi durumunda, yiik sigortasinin teminat
kosullarmin karsilanmasi halinde sigortalis1 yiikle ilgiliye yiikk sigortasi
cercevesinde zarar1 ddeyen ve onun haklarma halef olan yiik sigortacisinin
iizerinde zarar kalacaktir.

Tiirk hukukunda ise durum farkli géziikmektedir. TTK m. 1473 ve devam
hiikiimlerinde sorumluluk sigortalarina iliskin 6zel hiikiimlere yer verilmistir'*.
Bu diizenlemelerden m. 1483 ve m. 1484 zorunlu sorumluluk sigortalarina
hasredilmistir. TTK m. 1483"! ve 1484’te ise zorunlu sorumluluk sigortasina
iligkin 6zel hiikiimler yer almaktadir. TTK m. 1484°te zarar gorenle iliskide
sigorta sirketinin ifa yiikiimliiliigiine yer verilmistir'*2. 1486 f. 2'3* uyarinca
emredici nitelikte olan bu hiikiimde sigortacinin, sigortaliya kars1 ifa borcundan
tamamen veya kismen kurtulmus olmasi halinde bile, zarar gorene kars: ifa

borcunun, zorunlu sigorta miktarina kadar devam edecegi 6ngoriilmiistiir.

Deniz Alacaklarina Iliskin Gemilerin Sigortalanmasi ve Denetlenmesi Hakkinda
Yonetmelik m. 5 f. 2°de “Bu Yonetmelik kapsamindaki liman tesislerine gelen
tiim gemilerin, deniz alacaklarina kars1 gecerli bir koruma ve tazmin sigortasina
sahip olmalar1 zorunludur”, m. 7 f. 1’de ise “Deniz alacaklarma kars1 yaptirilan
koruma ve tazmin sigortasina ait poli¢enin gemide bulundurulmasi zorunludur”

130 Sorumluluk sigortalarina iliskin hiikiimlerin degerlendirildigi galigmalar i¢in bkz. Samim

Unan, Tiirk Ticaret Kanunu Serhi, Altinct Kitap, Sigorta Hukuku, Cilt T, Sigorta Tiirlerine
Iliskin Ozel Hiikiimler, Birinci Boliim, Zarar Sigortalar1 (Madde 1453-1486) (B.1, On Iki
Levha 2016) 285 vd.; Kerim Atamer, ‘Yeni Tiirk Ticaret Kanunu Uyarinca “Zarar
Sigortalar”na Giris’ (2011) 27 BATIDER 74 vd. (‘Zarar Sigortalarr’).

TTK m. 1483 diizenlemesine iliskin degerlendirmeler i¢in bkz. Unan, 406 vd.

TTK m. 1484 diizenlemesine iliskin degerlendirmeler i¢in bkz. Unan, 415 vd.; Atamer, ‘Zarar
Sigortalarr’, 95 vd.; Birgiil Sopaci-Oztuna, ‘6102 Sayili Tiirk Ticaret Kanunu’nun 1484,
Maddesine Goére Zorunlu Sorumluluk Sigortasinda Sigortacinin Zarar Goérene Karsi Ifa
Yiikiimliiliigii’ (2012) 18(2) Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari
Dergisi (Ozel Say1) 699 vd.; Serdar Acar, Sorumluluk Sigortacisimn Dogrudan Davada
Dayanabilecegi Savunmalar (B.1, Vedat Kitapeilik 2012) 43; Siizel, ‘Gemi Yakiti
Sozlesmesi’, 163, 164. Farkli goriis i¢in bkz. Kemal Senocak, ‘Sorumluluk Konusu Olaya
Kasten Neden Olma (TTK m. 1477)’, Samim Unan ve Emine Yazicioglu (eds), Sigorta
Hukuku Sempozyumlar: (B.1, On ki Levha Yayincilik 2018) 174 vd.

TTK m. 1486 f. 2 diizenlemesine iliskin degerlendirmeler igin bkz. Unan, 513 vd.

131

132

133
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ibarelerine yer verilmistir. Sigorta s6zlesmesinin kurulmamis olmasi halinde
liman baskanlig1 tarafindan gemiye liman tesisinden uzaklastirma emri
verilebilecegi gibi geminin, donatani tarafindan sigorta poli¢esinin asli ibraz
edilene kadar liman tesislerine girme talebi kabul edilmeyecektir [m. 7 f. 3].
Sigorta poligesinin bulunmamasi hélinde ise Yonetmelik m. 8 f. 3 geregi
Limanlar Kanunu'** m. 2 ve m. 11 gercevesinde liman baskanlig1 tarafindan
gemiye cezai mileyyide uygulanacaktir.

Bu hiikiimler g6z oniinde tutuldugunda anilan sigortanin zorunlu sorumluluk
sigortasi olarak kurgulandig1 anlagilmaktadir. Ne var ki Sigortacilik Kanunu m.
13 hiikkmii ve zorunlu sigortanin ancak bir kanun yoluyla dngériilebilecegi goz
ontinde tutuldugunda bir yonetmelik hiikmii ile getirilen bu sigortanin, ger¢ek
anlamda zorunlu sorumluluk sigortasi olup olmadigi tartismaya agiktir. Bu
sigortanin zorunlu sorumluluk sigortasi olarak kabul edilmesi halinde TTK m.
1484 hiikmii uygulama alan1 bulmalidir. Diger bir ifadeyle Tiirk sigorta sirketi
ile kurulan su araglar1 sorumluluk sigortasi ger¢evesinde sigortaci, sigortaliya
kargi ifa borcundan tamamen veya kismen kurtulmus olsa da zarar goren
bakimindan ifa borcu, zorunlu sigorta miktarma kadar devam edecektir. Bu
hiikim ¢ercevesinde Tiirk sigorta sirketi kast ya da pervasizca hareket
savunmasin zarar goren lglincli kisiye karsi ileri sliremeyecegine gore onun
zararini tazmin edecek ve 6dedigi bu meblag i¢in daha sonra sigorta ettiren gemi
malikine riicu edecektir'*’. Ancak uygulamada su araglar1 sorumluluk sigortast
teminat1 veren sigorta sirketlerinin 6zel sartlar1 bu sekilde degil tipki yabanci
koruma ve tazmin sigortacilarininki gibi kaleme alinmistir'*®. TTK m. 1484
diizenlemesinin m. 1486 f. 2 c¢ercevesindeki emredici niteligi g6z Oniinde
tutuldugunda anilan 6zel sartlarin gegerli olmadig1 yerine TTK m. 1484’{in
uygulama alani bulmasi gerektigi sdylenebilecektir.

SONUC

Caligmada 15/12/2021 tarihli {i¢ IMO Karar1 degerlendirilmistir. Bu ii¢ Kararin
bagliklar1 g6z oniinde tutuldugunda ortak yorum kurallarinin 1976 Sorumluluk
Sinirt Sozlesmesi ve onu tadil eden 1996 tarihli Sorumluluk Sinirt Protokolii,

134 Kanun No: 618, RG 20.04.1341/95.

135 Aksi yonde goriis i¢in bkz. Senocak, 174, 176.

136 BkZ
<https://www.turkpandi.com/assets/page _docs/Su%20Ara%C3%A71ar%C4%B1%20Soruml
uluk%20Sigortas%C4 %B1%20%C3%962¢e1%20%C5%9Eartlar%C4%B1.pdf> et. 15/8/2022
adresinde yer verilen Ozel Sartlar m. 6.12.
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1992 Petrol Kirliligi Sozlesmesi ile smirli diizenleme getirdigi izlenimi
dogmaktadir. Ancak calismada incelenen kararlarin metinleri ve diizenleme
alanlart goéz oniinde tutuldugunda “pervasizca davranig” kusur derecesi olarak
adlandirilan diger bir ifadeyle deniz ticareti hukukunda sorumluluk sinirlarinin
uygulanmamasina sebebiyet veren kusur derecesinin gectigi tiim milletlerarasi
sozlesmelerin ayn1 yondeki kurallarmin yeknesak bir sekilde yorumlanmasi
adina 6nem tasidig1 soylenebilecektir.

Deniz ticareti hukukunda gemi malikinin, donatanin, IMO Kararlarinda yer
almasa dahi tagiyanin sorumluluklari kural olarak sinirlidir. Sorumluluk sinirlar
zarara bu kisilerin kastinin ya da pervasizca davraniginin sebebiyet verdiginin
zarar goren kisi tarafindan ispat edilmesi halinde uygulanmaz. Farkli devlet yargi
organlan tarafindan milletleraras1 sozlesmelerin anilan hiikiimlerinin genis
yorumlanmast ve sorumluluk smirlarimin amaglanandan kolay bir sekilde
kaldirilmas1 IMO tarafindan ortak yorum kurallara iligskin Kararlarin kabul
edilmesine sebebiyet vermistir. IMO deniz ticareti hukukunda sorumluluk
smirlarinin neredeyse kaldirilmasinin miimkiin olmadig bir sistem yaratildigim
1976 Sorumluluk Sinir1 Sézlesmesinin hazirlik ¢alismalarina da atif yaparak
ortak yorum kurallarinda yeniden ortaya koymustur. Taraf devlet yargi organlari
tarafindan ortak yorum kurallar ger¢evesinde ictihatlarin yeknesak bir sekilde
gelistirilmesi ile birlikte zarar goren kigilerin bu kusur derecesinin ispati i¢in
yargl yoluna gitmesinin yogunlugu azaltilmasi hedeflenmektedir. Ortak yorum
kurallarinda “pervasizca davranig” olarak ifade edilen kusur derecesinin agir
ihmale denk gelmediginin ve bu kusur derecesinin ispatinin donatan bakimindan
anlaminin sorumluluk sigortasi teminatinin digina ¢ikilmasi anlamini tagidiginin
altt  cizilmistir. Dolayisiyla bu kusur derecesinin  varligi  ancak
sigortalanabilirligin sona erdigi noktada baslamalidir. Yargi organlar tarafindan
farkli yorumlanan bir diger husus donatanin sorumluluk sinirlarindan yalnizca
kendi kast ya da pervasizca davranisin ispat edildigi halde yararlanamamasi
ilkesidir. Diger bir ifadeyle bu kisilerin gorevlilerinin ve hizmetlilerinin
pervasizca davranisi sebebiyle meydana gelen zararlarda donatanin sorumlulugu
yine sinirli olmalidir. Ozellikle donatanin ya da donatan tiizel kisi ise girketin
yonlendirici zihni sayilan ve “alter ego” olarak ifade edilen kisi grubunun dar
yorumlanmas1 ve kaptanin bu kavrama dahil olmadig1 acikliga kavusturulmak
istenmisgtir.
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International Maritime Organization's Resolution on the Interpretation
46 of the Breaking the Right to Limit Liability

applied in case the level of culpability stipulated in the relevant articles of the
Conventions is proven. By way of its three Resolutions dated 15/12/2021, the
International Maritime Organization (IMO) has adopted common interpretation rules
including the other Conventions providing similar regulations to ensure that the level of
culpability expressed as "wilful conduct” shall be interpreted in a uniform manner by the
State Parties and courts of the State Parties. This paper evaluates the IMO's Resolution
regarding the common interpretation of Article 4 of the Convention on Limitation of
Liability, 1976 by examining the travaux préparatoires of the Convention, the level of
culpability stipulated in the Conventions and the effect of wilful misconduct on insurance
contracts.

Keywords: <Convention on Limitation of Liability for Maritime Claims, 1976
eInternational Convention on Civil Liability for Oil Pollution Damage 1992 <IMO's
Common Interpretation Rules *Wilful Misconduct *Alter Ego.

oz

Deniz Alacaklaria Kars1 Mesuliyetin Sinirlanmasi1 Hakkinda 1976 Tarihli Milletlerarasi
Sozlesme ve onu tadil eden 1996 Sinirli Sorumluluk Protokolil uyarinca S6zlesmenin
2’nci maddesinde yer verilen istemler ve 1992 Petrol Kirliliginden Dogan Zararin
Hukuki Sorumlulugu ile ilgili Milletleraras1 Sézlesme uyarinca tankerden kaynaklanan
petrol kirliligine iliskin istemler i¢in sorumluluk siirlandirilmaktadir. S6zlesmelerde
ongoriilen sorumluluk sinirlart Sézlesmelerin ilgili maddelerinde diizenlenen kusur
derecesinin ispatlanmasi hilinde uygulanmayacaktir. Uluslararasi Denizcilik Orgiitii
(IMO) tarafindan 15/12/2021 tarihli {i¢ Karar ile taraf devletler ve taraf devlet
mahkemeleri tarafindan oOzellikle “pervasizca davramg” olarak ifade edilen kusur
derecesinin ayni sekilde yorumlanmasini saglamak amaciyla benzer diizenlemelerin yer
aldigi Milletlerarast Sozlesmeleri de kapsayacak nitelikte ortak yorum kurallar
getirilmigtir. Calismada IMO tarafindan yayimlanan ortak yorum kurallari, Deniz
Alacaklarina Karst Mesuliyetin Smirlanmast Hakkinda 1976 Tarihli Milletlerarasi

Sozlesmenin hazirlik ¢aligmalari, S6zlesmede dngoriilen kusur dereceleri ve pervasizca
davranisin sigorta sdzlesmelerine etkisi de incelenerek degerlendirilmistir.

Anahtar Kelimeler: *Deniz Alacaklarina Karsi Mesuliyetin Siirlanmast Hakkinda
1976 Tarihli Milletleraras1 Sozlesme #1992 Petrol Kirliliginden Dogan Zararin Hukuki
Sorumlulugu ile ilgili Milletleraras1 Sézlesme *Uluslararasi Denizcilik Orgiitii Ortak
Yorum Kurallar1 Pervasizca Davranis Alter Ego
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INTRODUCTION

On International Maritime Organization' (IMO) adopted three resolutions,
A.1163(32)%, A.1164(32)°, and A.1165(32)" dated 15/12/2021 on the
interpretation of Article 4 of "The International Convention on the Limitation of
Liability for Maritime Claims 1976" ("1976 Convention on the Limitation of
the Liability™), on the interpretation of the Article 4 of the 1996 Protocol® that
amended the International Convention on Limitation of Liability for Maritime
Claims ("1996 Protocol on Limitation of Liability"), and on the second paragraph
of Article 5 of the International Convention on Civil Liability for Oil Pollution
Damage 19927 ("1992 Oil Pollution Convention").

Under the Convention on the Limitation of the Liability, 1976 and 1996 Protocol
on Limitation of Liability that amended the 1976 Convention on the Limitation
of the Liability, liability for the claims set out in Article 2 of the Convention is
limited within the framework of Articles 6 and 7 of the International Convention.
Likewise, under the Convention on 1992 Oil Pollution, the liability of the
shipowner for oil pollution damages caused by tankers is limited to the amount

On the International Maritime Organization, IMO, see <https://imo.org/> accessed on 15
September 2022. On the IMO Conventions to which Turkey is a party and the date of entry
into force of these conventions for Turkey, see
<https://denizhukuku.bilgi.edu.tr/media/document/2021/11/17/turkiyenin-taraf-oldugu-imo-
sozlesmeleri-2021.pdf> accessed September 15, 2022.

2 IMO, Resolution A. 1163(32), Interpretation of Article 4 of the Convention on Limitation of
Liability for Maritime Claims, 1976.

3 IMO, Resolution A. 1164(32), Interpretation of Article 4 of the Convention on Limitation of
Liability for Maritime Claims, 1976 to the Protocol of 1996 to amend the Convention on
Limitation of Liability for Maritime Claims, 1976.

4 IMO, Resolution A. 1165(32), Interpretation of Article 6 of the Protocol of 1992 to amend the

International Convention on Civil Liability for Oil Pollution Damage, 1969 That amended

Article V(2) of the International Convention on Civil Liability for Oil Pollution Damage, 1969.

For the original English text and Turkish translation of the Convention published in the Official

Gazette ("OG"), see OG 04.06.1980/17007. For the combined text of the 1976 Convention on

the Limitation of the Liabilityand the 1996 Limitation of Liability Protocol that amended it,

and for a bibliography on the Convention, see Kerim Atamer and Ciineyt Siizel, Yeni Deniz

Ticareti Hukuku’nun Kaynaklari, Milletlerarasi Sozlesmeler ve Agiklamali Cevirileri,

Bibliyografya, Mahkeme Kararlari, (1st edn, On Iki Levha Yayincilik 2013) 447 ff.

¢ Protocol of 1996 to Amend the Convention on Limitation of Liability for Maritime Claims,
1976. For the combined text of the Convention on the Limitation of the Liability 1976 and the
1996 Limitation of Liability Protocol that amended Convention on the Limitation of the
Liability 1976 and the bibliography on the Convention, see Atamer and Siizel, 446.

7 International Convention on Civil Liability for Oil Pollution Damage, 1992. For the official

English text and Turkish translation of the Convention, see OG 24.07.2001/24472.
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stipulated in the first paragraph of Article 5 of the International Convention. The
limitation of liability envisaged in favor of the shipowner and the registered
owner of the ship will not be applicable if the claimant proves the degree of fault
stipulated in Article 4 of the 1976 Convention on the Limitation of the Liability
and the second paragraph of Article 5 of the Convention on 1992 Oil Pollution.
IMO has introduced common principles of interpretation in order that the degree
of fault, which removes the limit of liability, is interpreted in the same way by
the states and the courts of these states. In this study, the need for such a
regulation will be discussed within the framework of the IMO Resolutions and
the IMO documents to which the IMO Resolutions refer.

I. INTERNATIONAL CONVENTIONS INCLUDED IN THE COMMON
RULE OF INTERPRETATION

There are three Resolutions® on rules of interpretation adopted by the IMO Legal
Committee at its 32" session. Given the titles of the texts, it seems that the scope
of the Resolutions is limited to the 1976 Convention on the Limitation of the
Liability, the 1996 Protocol on Limitation of Liability and, the Convention on
1992 Oil Pollution. However, the texts of all three Resolutions’ state that the
interpretation principle envisaged is also valid for the International Convention
on Civil Liability for Bunker Oil Pollution Damage, 2001'° ("2001 Bunker
Convention"), The International Convention on the Removal of Wrecks, 2007
("2007 Convention on Removal of Wrecks"), and the Protocol of 2010 to the
International Convention on Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and Noxious Substances by Sea,

See the resolutions mentioned above in the footnotes 2, 3, and 4. See Report of the Legal
Committee on the Work of its 107th Session- 11/12/2020 ("IMO, LEG 107/18/2"), 17 on the
annual plan of IMO for 2020-2021 regarding the presence of the goal to reach a common
interpretation on the removal of the liability limitations in terms of the international
conventions prepared by IMO. The text and the documents related to the preparatory process
of the common interpretation work were not available on the IMO's official website, but were
sent by the IMO upon our request by e-mail.

%  See IMO, Resolution A. 1163(32), Par. 3; IMO, Resolution A. 1164(32), Par. 3; IMO,
Resolution A. 1165(32), Par. 3.

10 International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001. For the
official English text and Turkish translation of the Convention, see OG 27.07.2013/28720.
The International Convention on the Removal of Wrecks, 2007. Turkey has not yet shown its
will to become a party to the convention.
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1996'* ("2010 Convention on Hazardous Substances"). Indeed, Article 6 of the
2001 Bunker Convention refers to the 1976 Convention on the Limitation of the
Liability on the limitation of liability'*. Therefore, although the liability of the
shipowner is limited for pollution damages based on the bunker claim in
principle, the liability limits stipulated in Article 5, paragraph 2 (f) of the 1976
Convention on the Limitation of the Liability will not be applicable in case of
proof of the degree of fault. The same conclusion is also valid under Article 10,
paragraph 2 (f)'* of the 2007 Convention on Removal of Wrecks, which refers
to the 1976 Limitation of Liability Convention. Proof of the degree of fault
stipulated in Article 9, paragraph 2 (f)"° of the 2010 Convention on Hazardous
Substances, which has not yet entered into force under international law, will
also result in the loss of the right to limit liability.

Although the International Conventions to which the Resolutions of the IMO
Legal Committee refer are limited to the above-mentioned ones, the rules of
interpretation introduced have importance in terms of the interpretation of
Article 4.£.5 b (e) of the International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading dated 25" August 1924 ("Hague

Protocol of 2010 to the International Convention on Liability and Compensation for Damage
in Connection with the Carriage of Hazardous and Noxious Substances by Sea, 1996. For the
law on the ratification of the Convention, see OG 03.04.2017/30027. The Convention signed
on 30/04/2010 was published in the OG dated 31/07/2017 and Turkey submitted its instrument
of accession to the depository on 23/04/2018. For this information, see
<https://denizhukuku.bilgi.edu.tr/media/document/2021/11/17/turkiyenin-taraf-oldugu-imo-
sozlesmeleri-2021.pdf> accessed 15 September 2022. However, this Convention has not yet
entered into force under international law.

The official English text of the provision reads as follows: "Nothing in this Convention shall
affect the right of the shipowner and the person or persons providing insurance or other
financial security to limit liability under any applicable national or international regime, such
as the Convention on Limitation of Liability for Maritime Claims, 1976, as amended."

The official English text of the provision reads as follows: "Nothing in this Convention shall
affect the right of the shipowner and the person or persons providing insurance or other
financial security to limit liability under any applicable national or international regime, such
as the Convention on Limitation of Liability for Maritime Claims, 1976, as amended."

The official English text of the provision reads as follows: "Nothing in this Convention shall
affect the right of the registered owner to limit liability under any applicable national or
international regime, such as the Convention on Limitation of Liability for Maritime Claims,
1976, as amended."
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Convention")'® amended by the Protocol of 23 February 1968'7 ("Hague-Visby
Rules"), and Article 13 of the Athens Convention relating to the Carriage of
Passengers and their Luggage by Sea, 1974'® | 2002 ("2002 Convention on
Passenger Carriage"). Similarly, IMO Resolutions are also important for the
interpretation of Article 29 of the Convention sur le contrat de transport
international de merchandises par route'® ("CMR"), especially following the
regulation made in Article 886 of the TCC?,

20

Protocol to Amend the International Convention for the Unification of Certain Rules of Law

relating to Bills of Lading, Signed at Brussels on the 25th August 1924. For the Turkish
translation of the 1924 Hague Convention published in the Official Gazette, see. Law on our
accession to the International Conventions of 25 August 1924 on the limitation of the liability
of shipowners and the unification of certain rules relating to bills of lading and of 1926 on the
unification of certain rules relating to the pledge and privilege of merchant vessels and the
exemptions of State vessels Date: 14/02/1955, No: 6469; OG 22.02.1955/8937.

For the unified text of the international convention amended by the Protocols of 1968 and 1979
and its academic translation into Turkish, see Atamer and Siizel, 123 et seq.

Protocol of 2002 to the Athens Convention relating to the Carriage of Passengers and their
Luggage by Sea, 1974. For the law on the ratification of the Convention, see OG
03.04.2017/30027. For the official English text and Turkish translation of the Convention, see
OG 18.9.2019/30893 (repetitive).

For the law on the ratification of the Convention sur le contrat de transport international de
marchandises par route, see OG 14.12.1993/21788. For the official English text and Turkish
translation of the Convention, see OG 04.01.1995/22161. For an academic translation of the
Convention, see Hakan Karan & Ozgenur Kara & Izel Varan, Uluslararas: Esya Tasima
Sozlesmesi Hakkinda Konvansiyon, CMR Serhi (2nd edn, Yetkin Yayinlar1 2020).

Pursuant to Article 29 of the CMR, in the event that the damage is caused by the carrier's intent
or the carrier's fault equivalent to intent according to the law of the court hearing the case, the
carrier shall not benefit from the liability limits stipulated in the international agreement. The
degree of "fault equivalent to intent according to the law of the court" in the provision has
been the subject of different jurisprudence in different countries and no international
uniformity has been achieved as to which degree of fault causes the carrier's liability limits to
be lifted, see Karan, Kara and Varan, 876. Article 886 of the TCC explicitly regulates the
degree of fault considered to be equal to intent and the degree of fault expressed as reckless
behavior has entered the legislation as the second degree of fault that causes the carrier's
liability limits to be lifted. In the determination to be made in accordance with the law of the
court in road transports subject to CMR Article 29, the limits of liability will be eliminated in
the event that the reckless conduct of the carrier is proven. In other words, the "fault equivalent
to intent according to the law of the court" within the meaning of Article 29 CMR is the fault
of reckless conduct after Article 886 TCC, see Ciineyt Siizel, Naviun Sozlesmesinden Dogan
Sorumlulugun Smirlandirilmast (1st edn, On ki Levha Yaymcilik 2021) 515,516 and the
scientific studies cited in footnotes 1616 to 1620 on these pages. (Sorumlulugun
Stnirlandiriimasi).
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II. THE IMPORTANCE OF THE COMMON RULE OF
INTERPRETATION FOR TURKISH LAW

Turkey is a party to the 1976 Convention on the Limitation of the Liability and
the 1996 Limitation of Liability Protocol that amended the 1976 Convention on
the Limitation of the Liability, the 1992 Oil Pollution Convention, the 2001
Bunker Convention and the 2010 Convention on Hazardous Substances?'.
Except for the 2010 Convention on Hazardous Substances, the aforementioned
international conventions are in force under international law. All of the
conventions have lex fori application and they will be directly applicable
pursuant to Art under of the Law on International Private Law and Procedural
Law ("IPPL")** . As of today, Turkey is not a party to 2007 Convention on
Removal of Wrecks. In the light of this information, the IMO Rules on the
interpretation of the degree of fault that causes the loss of the right to limit the
liability of the shipowner is undoubtedly important.

On the other hand, although Turkey has not yet become a party, the provisions
of the 1924 Hague Convention® that amended by the 1968 Protocol and the
provisions of the 2002 Passenger Carriage Convention’* , whose ratification
procedures were recently completed, have been incorporated into the fifth book
of the Turkish Commercial Code ("TCC")*’. Therefore, IMO principles of
interpretation are also important in terms of the interpretation of TCC Articles

2l For the IMO Conventions to which Turkey is a party and the date of entry into force of these

conventions for Turkey, see
<https://denizhukuku.bilgi.edu.tr/media/document/2021/11/17/turkiyenin-taraf-oldugu-imo-
sozlesmeleri-2021.pdf> accessed September 15, 2022.

22 Law No: 5718, OG 27.11.2007/26728.

23 For general explanations on Articles 1138 to 1271 of the TCC, see TBMM, Tiirk Ticaret
Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), Sira Sayisi: 96, Donem: 23, Yasama
Yili: 2, 5. 342, 343.

24 For general explanations on Articles 1247 to 1271 of the TCC, see TBMM, Tiirk Ticaret
Kanunu Tasaris1 ve Adalet Komisyonu Raporu (1/324), pp. 372, 374. Pursuant to the " Bazi
Anlagmalarin Yiiriirliige Girdigi Tarihlerin Tespit Edilmesi Hakkinda Karar” dated 14/12/2022
and numbered 6561 ("Resolution No. 6561"), the date of entry into force of the Convention
was determined as 16/09/2022. For the Resolution No. 6561, see OG 15.12.2022/32044. For
the information note entitled "2002 Atina Sozlesmesi ile Ilgili Gelismeler Hakkinda", see
<https://denizhukuku.bilgi.edu.tr/media/document/2022/12/15/2002-atina-sozlesmesi-ile-
ilgili-gelismeler-hakkinda.pdf> accessed January 30, 2022.

25 Law No: 6102, OG 14.2.2011/27846.
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1187%° and 1267%" which cause the carrier to lose the right to limit the liability of
the actual carrier and their agents in the carriage by sea and passenger
transportation contract.

Another important provision in terms of Turkish law is Article 1343 of the TCC
titled "defect that removes the right of limitation"*®. The aforementioned article
introduces a common provision regarding the 1976 Convention on the Limitation
of Liability and the 1992 Oil Pollution Convention. The provision regulates who
shall be deemed to be at fault of the shipowner in the application of the fourth
paragraph of Article 4 of the 1976 Convention on the Limitation of the Liability
and the second paragraph of Article 5 of the 1992 Oil Pollution Convention. The
common rules of interpretation set forth in the IMO Resolutions will also be
important in determining the scope of "persons that represent the shipowner on
the basis of a general or special authorization" within the framework of Article
1343 f. 1 b. (e) of TCC.

III. THE REASON OF THE NEED FOR THE COMMON RULE OF
INTERPRETATION

The reasons for introducing common rules of interpretation are explained in the
preamble of IMO Resolutions?. In this section, the aforementioned reasons will
be given in order and an evaluation will be made by taking into consideration the
IMO preparatory works in the following sections of the study. The reasons given
in the resolutions are as follows:

[1] The International Conventions drafted by IMO have been subject to
careful negotiation to balance the obligations and interests of rights holders, state
parties, and industry. The resulting system represents a mutual compromise. The

26 TCC Article. 1187 f. 1: "If it is proved that the damage or delay in delivery was caused by an

act or omission committed intentionally or recklessly and with knowledge of the possibility of
such damage or delay, the carrier shall not benefit from the limits of liability provided for in
Article 1186."

TCC Atticle. 1267 f. 1: "The carrier, who proves that the damage was caused by an act or
omission committed with the intent to cause such damage or with reckless behavior and with
the awareness of the possibility of such damage, shall not benefit from the limits of liability
stipulated in Articles 1262 and 1263 and the first paragraph of Article 1264."

On the provision, see Kerim Atamer, ‘1976 Sinirli Sorumluluk ve 1992 Petrol Kirliligi
Sozlesmelerinin Tatbikati’na Dair Yasal Diizenleme Taslag1 ve Gerekgesi’, Bilgi Toplumunda
Hukuk - Prof. Dr. Unal Tekinalp’e Armagan, Cilt 1 (1st edn, BETA 2003) 849-905 (‘Limited
Liability”).

2% IMO, Resolution A. 1163(32), 1, 3; IMO, Resolution A. 1164(32), 1, 3; IMO, Resolution A.
1165(32), 1, 3.

27

28
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limits of liability stipulated in the text that emerged as a result of the compromise
of different interest groups are intended to ensure that the injured parties can
obtain sufficient compensation for their damages without resorting to judicial
remedies. Thus, it is stated that it is aimed to prevent to resorting judicial
remedies and therefore to compensate the damages quickly.

(2] It has been reported that the provisions of the International Conventions
regarding the removal of the limits of liability are in the nature of compromise
texts formed after the concessions made by different circles of interest, and that
it should be emphasized that the common interpretation of the aforementioned
provisions of these International Conventions is important in terms of
implementation, so that the provisions will be applied equally and equitably to
the persons who are held liable and to the third parties who claim damages from
these persons.

(3] If a common principle of interpretation is adopted regarding the degree
of fault in relation to the limitation of liability, the judicial bodies of the states
that are already parties to the International Conventions and the states that will
become parties to these Conventions in the future will apply the provision in a
uniform manner and unity in international practice will be ensured.

[4] The purpose of the International Conventions is to compensate the
damages suffered by the injured parties adequately and promptly. Although the
strict liability of the shipowner is envisaged®’, the desired objective will be
achieved through the provision of compulsory liability insurance and similar
financial guarantees that guarantee the liability of the responsible persons.

[5] Limitation of liability will also mean that the liability insurer will also
benefit from the same limits. One of the most important reasons for stipulating
limits of liability is that the insurer can predict the insurance amount, which is
the upper limit of the insurer's liability. While determining the limits of liability,
it is taken into consideration that the amounts stipulated should be insurable.

[6] Under the 1976 Limitation of Liability Convention, the 1992 Oil
Pollution Convention and the 2010 Convention on Hazardous Substances, if the
following degree of fault is proved, the ship shall be liable for the full amount of

30°1992 Qil Pollution Convention, 2001 Ship Fuel Convention, 2010 Convention on Hazardous
Substances do not require fault for liability. However, the 1976 Convention on the Limitation
of the Liability is an international convention that does not regulate the liability of the
shipowner, but only the limitation of its liability.
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the damage without taking into account the limits of liability: "an act or omission
of the shipowner’' committed with the intent to cause damage or with reckless
conduct and with the knowledge that such damage was likely to result"*? . In
IMO Resolution, the degree of fault is referred to as [the test for breaking the
right to limit the liability.] In this study, this will be referred to as "the test for
unlimited liability".

[7] The test of unlimited liability was proposed and adopted in the 1976
Convention on Limitation of Liability. The sole reason for such a test is that the
limits of liability set forth in the Convention relating to the Limitation of the
Liability of Owners of Sea-Going Ships, 1957** ("1957 Convention on
Limitation of Liability") were amended with much higher limits. In other words,
on the one hand, the limits of liability have been increased and on the other hand,
a strict fault test has been introduced. This is a compromise package.

(8] Failure to apply the test of unlimited irresponsibility uniformly will
prevent the immediate compensation of the injured parties and may lead to loss
of rights. This may lead to uncertainty and confusion and unequal treatment of
claimants.

[9] In case of the application of the test of unlimited liability, the
interpretation should be faithful to the purpose for which this rule was introduced
in the regulation in which it was originally envisaged. For this reason, the judicial
organs of the state parties should also take into account the basic principles of
the purpose of the provision while interpreting the relevant article. These
principles were first set out in the 1976 Limitation of Liability Convention®*.
Therefore, the preparatory works [travaux préparatoires] of this International
Convention are important in terms of interpretation.

[10]  Since the State Parties are the ultimate determinants of the interpretation
of the Conventions, the adoption of a common principle of interpretation will

31 For the 1992 Oil Pollution Convention, this person should be understood as the registered

owner of the ship.

The official English text reads as follows: "A person liable shall not be entitled to be entitled
to limit his liability if it is proved that the loss resulted from his personal act or omission,
committed with the intent to cause such loss, or recklessly and with knowledge that such loss
would probably result."

32

33 International Convention relating to the Limitation of the Liability of Owners of Sea-Going

Ships, 1957.
34 See below. V. 1.
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assist both judicial bodies, claimants, shipowners and their liability, insurers, and
a uniform application can be achieved.

[11]  According to the general principle of interpretation adopted in the 1969
Vienna Convention on the Law of Treaties® in Article 31°°, an international
convention shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the provisions of the convention in its entirety and in the
light of its subject matter and purpose. According to the principle of
supplementary interpretation adopted in Article 32°7 of the International
Convention, the preparatory work and the preparatory process of the
International Convention may be applied as a supplementary principle of
interpretation. Therefore, this process should also be taken into consideration
when introducing common rules of interpretation.

IV. PRINCIPLES OF INTERPRETATION SET FORTH IN IMO
RESOLUTIONS

Four main principles are included in the interpretation rule adopted in IMO
Resolutions regarding the unlimited liability test. These principles are as follows
respectively:

[1] The main rule in the aforementioned International Conventions is to
limit liability [the principle of unbreakability]. Loss of this right should only
occur in exceptional and limited circumstances.

Indeed, during the preparation process of the IMO Resolutions on the rule of
interpretation, it was stated that the provisions regarding the limit of liability
included in the International Conventions were based on the principle of non-
removal of the limits of liability (unbreakability) and that the removal of the limit
of liability was made almost impossible.

35 Vienna Convention on the Law of Treaties, 1969.

The English text of the provision reads as follows: "A treaty shall be interpreted in good faith
in accordance with the ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose."

The English text of the provision reads as follows: "Recourse may be had to supplementary
means of interpretation, including the preparatory work of the treaty and the circumstances of
its conclusion, in order to confirm the meaning resulting from the application of Article 31, or
to determine the meaning when the interpretation according to Article 31: (a) leaves the
meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or
unreasonable."

36

37
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[2] The degree of fault of "reckless conduct” in the International
Conventions is similar to the degree of fault accepted in English law and referred
to as "Wilful Misconduct"*®. This degree of fault is not on an equal level with
gross negligence but is a more severe degree of fault. The issue was brought up
for consideration during the drafting process of the 1976 Convention Limitation
of Liability, and although it was proposed that gross negligence should be
considered sufficient to remove the limits of liability, it was explicitly rejected®’.
The fact that the proposal was not accepted by the representatives during the
preparatory process of the 1976 Convention on the Limitation of Liability was
also emphasized in the preparatory works of the IMO Resolutions*.

In the IMO Resolutions, the matter of insurance law is also mentioned.
Accordingly, proof of negligence in the nature of reckless behavior leading to
the loss of the limit of liability will cause the liability insurer not to indemnify
the damage incurred in insurance contracts where the liability of the shipowner*!
is insured. Therefore, in interpreting the fault of the ship owner’s fault in the
factual dispute, the degree of fault that removes the limit of liability must be so
severe that the shipowner is deprived of the right to be indemnified under the
insurance contract. In other words, as clearly stated in the IMO Resolutions, this
degree of fault eliminates the possibility to benefit from the limits of liability and
at the same time causes the exclusion of liability insurance coverage. In this
framework, the level of fault that causes the loss of the right to limit liability
should start at the point where insurability ends*.

(3] It is stated that the expression "recklessly" in the provisions should
be evaluated together with the "knowledge" that pollution damages or loss or
damage will probably occur while determining whether the degree of fault that
causes the liability limit to be lifted. In other words, it is emphasized that the two
conditions must be met together and that it is not enough for a mere act or

3% For detailed information and a comprehensive assessment of the subject, see Duygu Damar,

Wilful Misconduct in International Transport Law (1st edn, Springer 2011) (Wilful
Misconduct).

39 See below V. 2. A.

40 IMO, Resolution A. 1163(32), 3; IMO, Resolution A. 1164(32), 3; IMO, Resolution A.

1165(32), 3.

For the 1992 Oil Pollution Convention, this person is the registered owner of the ship.

4 For the information in this paragraph, see IMO, Resolution A. 1163(32), 3; IMO, Resolution
A. 1164(32), 3; IMO, Resolution A. 1165(32), 3.

41



COMERT — SUZEL 57

omission to constitute reckless behavior, the two elements must be proven
together without separating from each other®’.

[4] The last but most important point adopted as a common principle of
interpretation is that the defect that causes the limit of liability to be lifted is
caused by the act or omission** of the shipowner**. It is explained that the acts or
omissions of persons other than the shipowner, such as the master, seamen or
servants, or agents of the shipowner, cannot be attributed to the shipowner and
their own fault should not be taken into account to assess whether the conditions
stipulated in the test of non-application of the limit of liability are met. This rule
of interpretation is particularly important in terms of the discussions on whether
the master should be considered as the alter ego of the shipowner*.

V. LOSS OF THE RIGHT TO LIMIT LIABILITY

In order to understand the provision in Article 4 of the 1976 Convention on the
Limitation of the Liability regarding the loss of the right to limit liability and the
reasons for the preparation of this provision, firstly, the provision in the 1957
Convention on Limitation of Liability and the judicial decisions rendered within
the framework of this article, the preparatory works regarding Article 4 of the
1976 Convention on Limitation of Liability to which the IMO Resolutions refer,
and finally the provision in Article 4 of the 1976 Convention on the Limitation
of the Liability will be mentioned.

1. Loss of the Right to Limit Liability Under the 1957 Convention on the
Limit of Liability

Pursuant to Article 3 of the 1957 Convention on Limitation of Liability, the
shipowner may limit his liability unless the damage is due to his own fault

4 For the information in this paragraph, see IMO, Resolution A. 1163(32), 3; IMO, Resolution
A. 1164(32), 3; IMO, Resolution A. 1165(32), 3.

4 For the information in this paragraph, see IMO, Resolution A. 1163(32), 3; IMO, Resolution
A. 1164(32), 3; IMO, Resolution A. 1165(32), 3.

45 For the 1992 Oil Pollution Convention, this person is the registered owner of the ship.

46 Duygu Damar, ‘Die "Costa Concordia" ist auf den Felsen aufgelaufen - auch das Recht auf
Haftungsbeschrankung?’, (2012) 8 VuR 293 (‘Haftungsbeschrinkung’); Atamer, ‘Sinirh
Sorumluluk’, 897, 898; Siizel, Sorumlulugun Simirlandirilmasi, 553.
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("actual fault or privity*” ") [Article 1 f. 1]*. Unlike the International Convention
for the Unification of Certain Rules Relating to the Limitation of the Liability of
Owners of Seagoing Vessels dated 25/8/1924* ("1924 Convention on Limitation
of Liability"), it is regulated that the persons listed in Article 6 par. 2 of the 1957
Convention on Limitation of Liability may benefit from these limits in addition
to the shipowner™.

47

48

49

50

The meaning of the term "privity" has been the subject of an English judicial Resolution. In
The Eurysthenes Resolution rendered by the English court, the interpretation of the concept of
"actual fault or privity" was explained by taking into consideration the previous cases. In the
judgment, it has been stated that under Anglo-Saxon law, a person shall be liable for the
conduct of his servants only if such conduct is carried out on his instructions or "with his
privity", that is, if he knew in advance that such conduct would occur and consented to it, by
citing previous cases as examples. In the Resolution, it was stated that the phrase "in his privity"
does not mean that the reckless behavior will be done by the person himself, but if the behavior
performed by another person is known by him, his own fault can be mentioned. Compania
Maritima San Basilio S.A. V. The Oceanus Mutual Underwriting Association (Bermuda) Ltd.
(The "Eurysthenes"). [1976] 2 Lloyd's Rep. 171.

"The owner of a sea-going ship may limit his liability in accordance with Article 3 of this
Convention in respect of claims arising from any of the following occurrences, unless the
occurrence giving rise to the claim resulted from the actual fault or privity of the owner..."
According to the Anglo-Saxon law, the word “fault” means “defect” while the word “privity”
means “to have an information about an event beforechand”. On this comment, see Biilent
Sozer, Deniz Ticareti Hukuku I (Ders Kitabi) (6th edn, Vedat Kitapgilik 2021) 300 (Deniz
Ticareti I).

International Convention for the Unification of Certain Rules Relating to the Limitation of the
Liability of Owners of Seagoing Vessels, 1924. For the law on the ratification of the
Convention, see OG 22.02.1955/8937.

On the fact that the expansion of the persons entitled to limit their liability was intended to
solve the Himalayan problem and that the claimant would not be able to sue the servants or
officers of the shipowner in order to circumvent the regulation on the liability system, see
Damar, Wilful Misconduct, 162. On the fact that it was not intended to increase the number of
people who will benefit from the right to limit liability in the preparatory works of the 1976
Convention on Limitation of Liability but that an arrangement was made in this direction as a
result of the delegations’ opinion that those who cannot be considered as the shipowner’s
employee can also benefit from the right to limit liability such as the mandatory referral guide,
see Nil Kula-Degirmenci, Tiirk Hukukunda Deniz Alacaklarina Karst Sorumlulugu Sinirlama
Fonu (Ist edn, On ki Levha Yayincilik 2015), 63.
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Pursuant to this regulation, the shipowner will be able to benefit from the limits
of liability by proving that the damage is not caused by his fault’'. In other words,
if the shipowner's fault causes the damage, the shipowner will lose the right to
benefit from the limits of liability and the burden of proof will be on the
shipowner.

Although it is emphasized with the phrase "actual" in the text that the shipowner
loses the right to limit its liability for its own fault, it is seen in the judicial
decisions rendered within the framework of the Convention that the shipowner
is also considered personally liable for the fault of its servants and agents and it
is ruled that it loses the right to limit its liability®*. For example, in a decision
rendered by the Nigerian Supreme Court in 2016, it was stated that the master of
a ship is the alfer ego of the owner of the ship sailing on behalf of the shipowner,
unlike a ship's officer. The reasoning was that the master was fully authorized in
the navigation and management of the ship. As a result, in accordance with the
1957 Convention on Limitation of Liability, it was ruled that the shipowner could
not benefit from the limits of liability in respect of the damage caused as a result
of the master's negligent and reckless maneuver at a high speed®. In 2012, the
Supreme Court of Malaysia ruled in a case that oil pipes were damaged due to a
faulty anchoring of the ship. The Court held the shipowner liable for all the

51 Aslong as the damage is not caused by the shipowner’s own fault, it is clear from the provision

that the shipowner has the right to limit liability, and it is clear that the burden of proving that
he is not at fault is on the shipowner. The representatives discussed this issue in the preparatory
work of the Convention and, as a consequence, it has been decided to include the regulation
stipulated in Article 1 f. 6 in the Convention. However, on the discussion that the regulation
will hamper the formation of a uniform order, see Francesco Berlingieri, International
Maritime Conventions: Volume 2- Navigation, Securities, Limitation of Liability and
Jurisdiction (1st edn, informa law from Routledge 2015) 343,344. In the case of Conrad v
Snair, decided by the Court of Canada in 1994, two boats collided and the plaintiff, who was
on board one of the boats and was injured, sued the owners of both vessels. It was found that
the owner of one of the boats was drunk at the time of the accident and was driving the boat at
high speed in low visibility. The court ruled that the burden of proof was on the shipowner and
that the shipowner could not prove that the shipowner was not at fault and therefore the
shipowner could not benefit from the limits of liability. For a summary of the judgment, see
<https://cmlcmidatabase.org/conrad-v-snair-0> accessed August 6, 2022.

For an evaluation in the same d.irection, see Hiiseyin Ataol, ‘Deniz Al.gcaklarma Kars1
Sorumlulugun Sinirlandirilmasina Iliskin 1976 Londra Konvansiyonu’nda Ongdriilen Sinirli
Sorumlulugun Kapsam1’, Prof Dr. Tahir Caga 'nin Anisina Armagan, (1st edn, BETA 2000)
77.

The MV Courageous Ace v Nigerdock Nigeria PLC. For a summary of the judgment see

<https://cmlcmidatabase.org/mv-courageous-ace-v-nigerdock-nigeria-plc> accessed July 10,
2022.
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damages on the grounds that he did not take adequate precautions and did not
provide information™,

The assessment regarding the negligence of the shipowner is not subjective but
objective. Courts compare the behavior of a reasonable man under the same
circumstances and conditions with the behavior of the defendant shipowner
[reasonable man test] and determine accordingly whether the shipowner is
negligent or not>>. In The Norman’® decision where this test was applied by the
Court, the fishing vessel hit a rock at night and in foggy weather. As a result of
the maritime accident, 19 of the 20 crew members on board lost their lives. The
information regarding the location of the rock was learned by the shipowner
company after the ship set sail. However, the owner did not share this
information with the master, considering that the location of the rock was not a
safe area and the ship would not sail there. The court of first instance ruled in
favor of the shipowner. The reason was that the failure of the owner to
communicate this information to the master had no effect on the occurrence of
the accident. On the other hand, the House of Lords, in its decision, found the
shipowner at fault for not sharing the necessary information about the route with
the master. It was concluded that a prudent and reasonable owner should have
shared the information regarding the route with the master. In another decision
rendered by the Nigerian court in 2011, the court ruled that the shipowner did
not equip the ship with the required number and competence of seamen at the

34 Sabah Shell Petroleum Ltd v The Owners of and/or Any Other Persons Interested in the Ship
or Vessel the Borcos Takdir. For a summary of the judgment see
<https://cmlcmidatabase.org/sabah-shell-petroleum-1td-v-owners-andor-any-other-persons-
interested-ship-or-vessel-borcos-takdir> accessed July 10, 2022.

55 In Owners or Other Persons interested in the Ship or Vessel the 'Red Gold' v Sarawak Shell
Bhd, rendered by the Malaysian Court in 2012, the vessel 'Red Gold' struck an offshore oil
platform owned by Sarawak Shell Bhd. The ship started to slide during unloading, the master
did not stop the slide because there was a problem in the control of the stuck bow thruster and
the ship hit the platform. Attempts were made to stop the bow thruster but without success.
The chief engineer opened the closed box containing the power board controlling the
movement of the ship but found that the power board for the bow thruster had come out of its
slot. In its decision, the Court discussed whether the ship was unseaworthy or not, and stated
that in case of unseaworthiness, the shipowner could not benefit from the limits of liability
only if he knew or ignored this unseaworthiness and allowed the ship to sail. The Court referred
to The Gwendolen judgment of 1965 and stated that the standard of conduct expected from the
shipowner in the navigation and management of the ship is the conduct of an ordinary,
reasonable shipowner. For a summary of the judgment, see
<https://cmlcmidatabase.org/sarawak-shell-bhd-v-owners-or-other-persons-interested-ship-
or-vessel-red-gold> accessed July 10, 2022.

56 [1960] 1 Lloyd's Rep 1.
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time of departure, that the accident occurred for this reason, that the shipowner
failed to fulfill the burden of proof that the shipowner was not at fault in this
regard, and that the shipowner could not benefit from the limits of liability for
these reasons”’.

Until the mid-1970s, in particular, courts ruled in these and similar decisions that
the shipowner was at fault. The main justification is that the compensation to be
paid to the injured party is considered low and insufficient in case of limitation
of liability. The phrase "actual fault or privity" in the provision was interpreted
broadly by the courts and the practice led to the fact that not limiting the liability
of the shipowner became the main rule and limiting the liability of the shipowner
became the exception®. In the proceedings, even slight negligence of the
shipowner was deemed sufficient for the loss of the right to limit liability. For
instance, in The Sunrise Crane’’decision where the 1957 Convention on
Limitation of Liability was applied, the Singapore Court referred to three
important decisions including The Norman decision by the English court, and
stated that it was not easy to limit the liability of the shipowner. The court stated
that although the damage was caused by the negligence of the shipowner's
servants or officers, the ship's management system also had an effect on the
accidents and therefore the shipowner was also considered to be at fault. It was
explained that there was hardly any dispute where the contrary was proved by
the shipowner. In other words, the court stated that in almost every case, the
shipowner was held liable for the negligence of its servants or officers, for the
negligence of the ship's management system, without applying the limits of
liability. On these grounds, the Court stated that the protection that the 1957
Convention on Limitation of Liability was intended to provide for shipowners
has become largely inapplicable. For these reasons, it was stated in the judgment
that many states, including the United Kingdom, became parties to the 1976
Convention on Limitation of Liability Convention. It was stated that the main
reason for leaving the 1957 Convention on Limitation of Liability and becoming
a party to the 1976 Convention on Limitation of Liability Convention was that
higher limits of liability were stipulated in the later Convention and in return,

57 Shipcare Nigeria Ltd v MV 'Fortunato'. For a summary of the judgment see
<https://cmlcmidatabase.org/shipcare-nigeria-ltd-v-mv-fortunato> accessed July 10, 2022.
On the different interpretations in different countries resulting in different decisions, see Ataol,
77.

For a summary of the judgment see <https://cmlcmidatabase.org/sunrise-crane> accessed July 11,
2022.
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limited liability was the primary rule and the loss of the right to limit liability
was much more difficult®.

2. Loss of the Right to Limit Liability Under the 1976 Convention on Limit
of Liability

A. Preparatory Work for the 1976 Convention on Limitation of Liability

During the preparatory work for the 1976 Convention on Limitation of
Liability®', evaluations were made on the provision contained in Article 1 f. 1 of
the 1957 Limitation of Liability Convention. In particular, the problems created
by the aforementioned provision in practice and its effects on the insurance
contract were discussed in detail. As a result of the discussions, the text of Article
4 of the 1976 Convention on Limitation of Liability was finalized. The
evaluations and suggestions made during the preparatory work will be
summarized under this heading.

In the report submitted on Article 4 of the Convention during the preparatory
work, it was explained that the provision in the said Article was accepted for two
reasons®

80 In HQ Aviation Ltd v Sun Vessel Global Ltd (The M/Y Bacarella), a 2018 decision of the
English court applying the 1976 Limitation of Liability Convention, the court, referring to The
CMA Djakarta and The Ocean Victory decisions, stated that the 1976 Limitation of Liability
Convention aims to achieve three main objectives. These are, respectively: (1) the main
purpose of limiting the liability of ship owners, charterers, managers and operators is to
promote international trade through maritime transportation, (2) the main objective and
purpose of the Convention is to make it difficult to lose the right to benefit from the limits of
liability by providing for higher limits of liability. (3) Another purpose of the Convention is to
ensure that the liability of salvors is limited in the same manner as that of shipowners and
charterers, see  <https://cmlcmidatabase.org/hg-aviation-ltd-v-sun-vessel-global-ltd-my-
bacarella> accessed July 11, 2022. On the fact that the regime stipulated in the 1976
Convention on Limitation of Liability ensures the rights of the people who would like to benefit
from the limitation of liability, see Demir, ‘Deniz Alacaklar1’, 117.

61 Preparatory works for the 1976 Convention on Limitation of Liability were carried out in
English, the regulations and concepts of English law were taken as an example in the majority
of the regulations, most of the court decisions regarding this international convention were
rendered by the English courts, and for this reason, English law is the most important source
for the interpretation of the convention after the minutes of the preparatory works. See Atamer,
Deniz Ticareti, 204. On the importance of English law for the interpretation of the 1976 and
1992 conventions, see Atamer, ‘Sinirli Sorumluluk’, 857, 858.

92 Comite Maritime International, Travaux Préparatoires of the LLMC Convention, 1976 and of
the Protocol of 1996, 121 <https://comitemaritime.org/wp-content/uploads/2018/05/Travaux-
Preparatoirse-of-the-LLMC-Convention-1976-and-of-the-Protocol-of-1996.pdf>  accessed
July 7, 2022.
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Firstly, it is stated in the report® that the right to limit the liability of the
shipowner is a right foreseen for the strict liability of the shipowner, not for the
damages caused by the shipowner's own fault, and in this sense, it is almost
similar to the Himalaya Clause. It is explained that the main purpose of limitation
of liability is to prevent the carrier from compensating the damages in excess of
the limits of liability in order to protect its servants and agents or to save them
from liability.

The shipowner should also be able to limit its liability in the event of slight
negligence, especially since the jurisprudence of some state courts has indicated
that an unrealistically high degree of care is expected from the shipowner in the
operation of ships.

The concern that the slight negligence of the shipowner may cause damage and
that the loss of the right to benefit from the limit of liability due to this level of
fault of the shipowner will cause the injured persons to try to prove this degree
of fault of the shipowner during the trial process is also stated as another
justification.

For these reasons, the provision in Article 1 of the 1957 Convention on
Limitation of Liability was abandoned and Article 4 of the 1976 Convention on
Limitation of Liability was drafted. Accordingly, the shipowner shall not be
entitled to benefit from the limits of liability in the event that the damage is
caused by an act or omission of the shipowner with intent or reckless conduct
and with the knowledge that such damage is likely to occur. Consequently,
Article 7 of the 1957 Convention on Limitation of Liability has also been
amended with respect to the servants and agents of the shipowner and a provision
in line with Article 4 of the 1976 Convention on Limitation of Liability
Convention has been introduced.

During the preparatory work, it was revealed that this degree of fault was also
adopted in other international conventions drafted by CMI. It was emphasized
that the expression "recklessly and with the knowledge that such loss would
probably occur" in the provisions is very close to the English expression "wilful
misconduct" since such a degree of fault is required for the loss to be excluded
from insurance coverage under English insurance law. Therefore, the text
accepted indicates that the right to limit the liability of the shipowner in cases
covered by the insurance coverage also exists. Since the interpretation problems

6 See Hamburg Conference, Second Report of the Chairman, 121 et seq.
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arising from the 1957 Convention on Limitation of Liability led to the loss of the
right to limit the shipowner's liability at any time, insurance premiums increased
and reinsurance contracts became widespread. With the new regulation, it is
aimed to eliminate these uncertainties®* and to make the limitation of liability the
main principle and unlimited liability the exception.

Some representatives reasserted at the 23rd session of the preparatory work that
it was not appropriate to abandon the provision of the 1957 Convention on
Limitation of Liability and that the shipowner should lose the right to benefit
from the limits of liability in the event of a fault®. On the other hand, some other
representatives argued that there should be no loss of the right to limit liability
and that the shipowner’s liability should be able to be limited in any case®®. The
Legal Committee explained that this proposal was unlikely to be accepted and
that it would be important to collect information on liability insurance premiums
and to determine the ratio of these premiums to the total operating expenses of
the shipowners in order to determine what the regulation should be®’.

Some of the representatives argued at the 25th session that the new regulation
proposed is contrary to public order®®. Some other representatives, on the other
hand, argued that the shipowner should lose the right to benefit from the limits
of liability due to the reckless act of the shipowner's servants or officers causing
the damage®.

The CMI representative argued that the limits of liability provided for in Article
6 of the draft text is too high, and that the new regulation is appropriate for this
reason, and that the old regulation causes too many proceedings’. On the other
hand, another representative argued that the high limits of liability would reduce
the number of claims to lift the limits of liability as most claims would remain
within the limits’'.

An insurance expert stated that in addition to the insurance premium to be paid,
the scope of the insurance coverage constitutes the main problem, that if the

% Travaux Préparatoires, 122.

Travaux Préparatoires, 123.
Travaux Préparatoires, 123.
Travaux Préparatoires, 123.
Travaux Préparatoires, 123, 124.
Travaux Préparatoires, 123.

65
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Travaux Préparatoires, 124.

71 Travaux Préparatoires, 124.
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current regulation is preserved, there will be problems in terms of the scope of
the coverage, and that if the reckless behavior of the servants or officers causes
damage and the shipowner loses the right to limit the liability of the shipowner
due to this fault of the men, the scope of the coverage will be even narrower’?.

The Legal Committee took two main issues into consideration during the 28th
session to evaluate the regulation. The first one is the necessity of insurance
coverage within the framework of Article 6 regarding the limits of liability, and
the second one is to make it difficult to remove the right of the shipowner to limit
the liability by the regulation”.

Following the various suggestions made by the representatives’® and the
assessment made by the Legal Committee, the link between the loss of the right
to limit the shipowner's liability and the regulations providing for the limits of
liability was emphasized and, contrary to the current system, the prevailing view
was to build a system in which it is almost impossible for the shipowner to lose
the right to limit liability”.

Another suggestion made at this stage was to add the phrase [or from his own
gross negligence] in parentheses at the end of the draft provision’®. The
representatives expressed their views on the draft provision during the
discussions held at the Diplomatic Conference on 5/11/1976. While some
representatives argued that the phrase in brackets added to the draft provision
should be removed, others argued that the existing provision should remain’’.

The British representative Lord Diplock emphasized that the text to be drafted
should, as a rule, observe the limitation of the shipowner's liability, but that it
would be appropriate to eliminate the limits of liability at the point where
insurability ends in terms of the shipowner's fault’,

The French representative Mr. Chatin pointed to the terms in the English and
French texts and emphasized that the expression in the French text does not pose

72 Travaux Préparatoires, 124.

73 Travaux Préparatoires, 124.

74 For recommendations, see Travaux Préparatoires, 125.

75 Travaux Préparatoires, 125.

76 See Draft Articles, Travaux Préparatoires, 126.

For the proposal of the British, Spanish, Japanese, and Swedish representatives, see Travaux
Préparatoires, 126.

Travaux Préparatoires, 127.
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a problem, but the English equivalent of this expression, "actual fault or privity",
is interpreted very broadly, especially by the English courts, since under English
law the fault of the shipowner's servants or agents is also considered to be the
fault of the shipowner, whereas the French courts interpret it more narrowly in
accordance with the spirit of the Convention. For this reason, the French
representative stated that he was of the opinion that the old regulation should be
preserved and if the draft regulation is to be adopted, this regulation should be
extended to the servants and agents of the shipowner”’.

As a result of all the discussions, it was concluded that the draft regulation was
the best regulation and it was decided to remove the expression in parentheses
from the text. It was stated that the expression "gross negligence” would cause
interpretation problems in different jurisdictions. For economic reasons, the
"principle of un-breakability" was adopted™.

During the Diplomatic Conference, the regulation was discussed at the 11th
meeting on 8/11/1976", the 22nd and 23rd meetings on 16 November 1976,
and at the 26th meeting on 18/11/1976* no evaluation or comment was made on
the draft regulation.

At the general meeting (plenary meeting) dated 18/11/1976, the draft regulation
was adopted with 34 votes in favor, 1 against, and 3 abstentions®*.

In light of all this information, it is possible to say that the provision in Article 4
of the 1976 Convention on Limitation of Liability differs from Article 1 of the
1957 Convention on Limitation of Liability in line with a conscious choice. In
the new scheme, the liability of the shipowner is limited as a rule and the removal
of the limits of liability is made very difficult. It is another conclusion that the
reckless behavior of the shipowner's men causing damage will not affect the
limited liability of the shipowner. Such regulation was also influenced by the
liability insurance contract established in favor of the shipowner. By making it
almost impossible to remove the limit of liability, interpretation problems will
not arise in terms of the scope of the liability insurance coverage. Moreover, the

7% Travaux Préparatoires, 128.

80 Travaux Préparatoires, 132.

81 Travaux Préparatoires, 132.

82 Travaux Préparatoires, 133, 134.

8 Travaux Préparatoires, 135.

8% Travaux Préparatoires, 135.
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premiums will be predictable for the insurer and the shipowner. It is concluded
that in the new scheme, the limits of liability will be removed only in the event
that the intent or reckless behavior of the shipowner causes damage, and in the
event that this degree of fault is already present, the liability insurer will not pay
and the shipowner should be held liable for the amount remaining above the
limits of liability even if the insurability is terminated.

As it can be clearly understood from what is stated under this heading, the
common principles of interpretation in the IMO Resolutions often repeat the
rationale for the establishment of Article 4 of the 1976 Convention on Limitation
of Liability. In other words, it is aimed to apply the regulation through the
common principles of interpretation in a uniform manner compatible with the
purpose, which is intended by Article 4 of the 1976 Convention on Limitation of
Liability but which causes different jurisprudence in different jurisdictions.

B. Degree of Fault Causing Loss of the Right to Limit Liability

Pursuant to Article 4 of the 1976 Convention on Limitation of Liability, the
shipowner shall not benefit from the limits of liability if the damage is caused by
the personal act or omission of the shipowner with intent or recklessly and with
the knowledge that such loss would probably occur®. Within this framework, it
is necessary to clarify the meaning of the degrees of fault in the provision, in
other words, the meaning of intent and the meaning of recklessness and
knowledge of the probability of such loss.

a. Intent

The first of the degrees of fault that must be proved in order for the shipowner
to lose the right to limit its liability is intent. The intent is when a person knows
and wills the unlawful consequences of his/her actions™.

85 The expression of “resulted from” is used in the official text of the Convention in English

instead of the expression “caused by”. If the term “caused by was used the meaning would
be different. The use of the expression “resulted from” implies that the existence of a relation
of causality is required. See Michael Tsimplis, ‘The Liabilities of the Vessel’, Yvonne Baatz
(ed), Maritime Law (5th edn, informa law from Routledge 2021) (‘Vessel’).

8 M. Kemal Oguzman ve Turgut Oz, Bor¢lar Hukuku Genel Hiikiimler, Cilt 2 (16th edn, Vedat
Kitapeilik 2021) 60; Haluk Nami Nomer, Bor¢lar Hukuku Genel Hiikiimler (17th edn, BETA
2020) 178; Ahmet M. Kiligoglu, Bor¢lar Hukuku Genel Hiikiimler (24th edn, Turhan Kitabevi
2020) 405. The expression “intent to cause such loss” corresponds to the expression “wilful
misconduct”. See Aleka Mandaraka-Sheppard, Modern Maritime Law, Volume 2: Managing
Risks and Liabilities (3rd edn, informa law from Routledge 2013) 774.
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One of the most common examples of intentional damage in maritime trade
practice is the issuance of a false bill of lading due to the letter of credit
relationship despite the fact that the cargo is damaged and it is known®” and
barratry™,

The English Court applied the 1976 Convention on Limitation of Liability in The
Atlantic Confidence® case where a ship sank following a fire in the engine room.
Since the ship sank into deep waters, the wreck of the ship could not be recovered
and examined. In the dispute, the court ruled that the shipowner could not benefit
from the limits of liability under Article 4 of the 1976 Convention on Limitation
of Liability on the grounds of intent. In the incident giving rise to the dispute,
five days before the fire occurred on board, the master change the course of the
ship. The shipowner claimed that the instruction was given in order to prevent a
possible pirate attack, but could not prove the claim. After its assessment, the
Court concluded that it was probable that the instruction was given for the
purpose of sinking the ship in deep waters. Although it was claimed that the fire
started in the hold, since this could not be proved, it was decided that it was
probable that the fire was started deliberately. The Court concluded that although
there was insufficient evidence that the fire was started intentionally as claimed
by the insurance company, the shipowner's claim that the ship sank due to the
thermal stress caused by the fire was also groundless. The Court stated that many
acts of the master and chief engineer before and after the sinking of the ship
aroused suspicion. In its decision, the Court stated that although unlikely and
unexpected events are likely to occur during a sea voyage, it is difficult to accept
that so many unlikely events occurred together on the same voyage, and that it
was found that the seafarers were prepared to abandon the ship. For these
reasons, the court ruled that the master and chief engineer of the ship sunk the

87 Damar, Wilful Misconduct, 122.

88 See Damar, Wilful Misconduct, 85, 86; Siizel, Sorumlulugun Sinirlandiriimast, 557. In the case
of The Tasman Pioneer (Tasman Orient Line CV v. New Zealand China Clays Limited and
Others), the New Zealand Court ruled in this direction, since the master was behind the planned
time, he should have continued the voyage by going around the island during the voyage, but
he passed through a narrow channel to gain time and the ship collided with the rocks. A hole
opened in the hull of the ship and the ship started to take water. As the master was afraid of
the truth coming out, he brought the ship to the planned route in order to go on the planned
route, requested rescue for the ship and made a false statement by saying that the ship hit a
half-submerged container. In its decision, the Court discussed whether the act of the master
was a barratry or not. The Court ruled that the master's intent was not to damage the cargo
intentionally. [2010] NZSC 37,2010 WL 1499246, (Westlaw UK, accessed August 16, 2022).

8 Kairos Shipping Ltd v. ENKO & Co LLC (The Atlantic Confidence), (Westlaw UK, accessed16
August 2022).
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ship intentionally and since these persons were the alter ego of the shipowner,
the shipowner could not benefit from the limits of liability®.

b. Recklessness and Knowledge of the Probability of Such Loss

It is controversial, especially in the Continental European legal system to what
degree of fault recklessness corresponds. In the 1976 Convention on Limitation
of Liability, it is accepted that the degree of fault expressed as "recklessly and
with the knowledge that such loss would probably occur" corresponds to the
degree of fault stated as "wilful misconduct" in English law, which was first
mentioned in the Hague Protocol of 1955°' and the amended Convention for the
Unification of Certain Rules Relating to International Carriage by Air signed in
Warsaw in 1929°% ("Warsaw Convention)’. It is stated that this expression
included in the 1976 Convention on Limitation of Liability and other

% For an assessment of the decision, see Tsimplis, ‘Vessel’, 316, 317.

%V Protocol to amend the Convention for the Unification of Certain Rules Relating to

International Carriage by Air, Signed at Warsaw on 12 October 1929, done at the Hague on
28 September 1955.

Convention for the Unification of Certain Rules Relating to International Carriage by Air,
Signed at Warsaw on 12 October 1929. On the view that the case law given under the
provisions of this Convention is a guide for other conventions in terms of defining the degree
of fault, see Simon Baughen, Shipping Law (6th edn, Routledge-Cavendish 2015) 126. On the
view that the case laws on air transportation are mostly referred to in the disputes regarding
whether the carrier can benefit from the limits of liability in maritime transportation, see Marel
Katsivela, ‘Loss of the Carrier's Limitation of Liability under the Hague-Visby Rules and the
Warsaw Convention: Common Law and Civil Law Views’, (2012) 26(2) Australian and New
Zealand Maritime Law Journal 119. On the view that the case laws regarding the disputes to
which the Warsaw Convention is applied are important in terms of the interpretation of Article
4 of the 1976 Convention on Limitation of Liability and on the view that each convention
should be addressed and interpreted uniquely, see Tsimplis, ‘Vessel’, 315.

3 Damar, Wilful Misconduct, 83; Duygu Damar, ‘Breaking the Liability Limits in Multimodal
Transport” (2012) 36(2) Tulane Law Journal 665 (‘Liability Limits’); Demir, ‘Deniz
Alacaklarr’, 116; Stizel, Sorumlulugun Simirlandiriimasi, 558. During the preparatory works
of the 1976 Convention on Limitation of Liability, it was stated that this degree of fault was
also foreseen in the international conventions prepared by CMI; and that the expression
"recklessly and with knowledge that such loss would probably occur" is very close to the
degree of fault corresponding to the expression "wilful misconduct" in English, because under
English insurance law [Marine Insurance Act 1906 Section 55 (2) a], it is emphasized that this
degree of fault is required to be excluded from insurance coverage. See Travaux Préparatoires,
122.
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international conventions on the carriage of goods by sea is the definition of
"wilful misconduct “**.

It is controversial in the doctrine to what degree of a fault it corresponds to in
Turkish law. According to the Turkish Code of Obligations, a distinction is made
between gross negligence and slight negligence. It is clear that it will be
evaluated within the scope of gross fault®. There are two types of faults: intent
and negligence. If a person performs a behavior upon which an unlawful result
will occur deliberately and willingly, it will be referred to as intent, and if a
person does not want the unlawful result to occur but does not reveal his/her will
to prevent the result from occurring, it will be referred to as negligence®.
According to an opinion, on the other hand, it corresponds to gross negligence”’’
and conscious negligence’. Another opinion in the doctrine argues that the

% On the view that there has been no change in the meaning but a change in the words, see

Damar, Wilful Misconduct, 80; Malcolm Clarke, ‘Wilful Misconduct Under English Law’
(2016) 21(4) Uniform Law Review 574; Duygu Damar, ‘Milletleraras1 Tagima Hukukunda
“Wilful Misconduct” Kavraminin Tarihgesi ve Terciimesi’ (2004) 24(1-2) Milletleraras1 Ozel
Hukuk Biilteni 384 (‘Tarihge’).

Siizel, Sorumlulugun Sinirlandirilmasi, 559; Ataol, 78.

% Oguzman and Oz, 59, 60.
97

95

Biilent Sozer, ‘Hava Yolu ile Yapilan Milletleraras1 Tasimalarda Yolcunun Oliimii veya
Yaralanmas1 Sonucunda Dogan Zararlardan Tastyanin Sorumlulugu’, (1987) 9(3) BATIDER
794, 798 (‘Tastyanin Sorumlulugu’); Ziya Akinci, Karayolu ile Milletleraras: Esya
Tasimaciligi ve CMR (Seckin Kitabevi 1999), 156; Ecehan Yesilova, Tasiyicinin CMR
Hiikiimlerine Gére Yardimci Sahislarimin ve Miiteakip Taswyicilarin Eylemlerinden Dogan
Sorumlulugu (1st edn, Yetkin Yaymlar1 2004) 98; Hiiseyin Ulgen, Hava Tasima Sozlesmesi,
(1st edn, Banka ve Ticaret Hukuku Arastirma Enstiitiisii Yaymlart 1987) 203, 206; Nuri
Erdem, ‘TTK Tasaris1 ve ‘‘Deniz Alacaklarina Kars1 Mesuliyetin Sinirlanmas1 Hakkinda 1976
tarihli Milletleraras1 S6zlesme”ye Gore Donatanin Sinirli Sorumlulugu’ (2007) 14(2) Yeditepe
Universitesi Hukuk Fakiiltesi Dergisi 95. As the intent to cause damage is not required as an
element , this degree of fault is similar to gross negligence in the Continental European legal
system, see Sozer, Sozer, Deniz Ticareti I, 303. On the view that reckless conduct requires
more than gross negligence, see Damar, Wilful Misconduct, 278; Clarke, 575. See Emine
Yazicioglu, Hamburg Kurallari’'na Gore Tastyamn Sorumlulugu Lahey/Visby Kurallart ile
Karsilagtirmali Olarak (1st edn, Beta 2000) 173 (Hamburg Kurallart).

Aksoy Yavas, Kara Yolunda Konteyner ile Yapilan Yiik Tasimasinda Kayip veya Hasardan
Dogan Sorumluluk (Tiirk Hukukunda ve Uluslararas: Sézlesmelerde) (1st edn, On iki Levha
Yaymcilik 2016) 213, 225; Muharrem Gengtiirk, ‘Yeni Tiirk Ticaret Kanununa Gore
Tastyicinin Smirsiz. Sorumlulugunu Gerektiren Agir Kusurlart ve Tiirk Mahkemelerinin
CMR’yi Uygulamasi Bakimmdan Muhtemel Etkisi’ (2012) 16(4) Gazi Universitesi Hukuk
Fakiiltesi Dergisi 131, 137.
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recklessness corresponds to indirect intent’. It is possible to say that it is a degree
100

of fault close to indirect intent but more severe than gross negligence ™.

In our opinion, it is not appropriate to try to match this degree of fault with any
degree of fault under Turkish law'®'. Whether each of the elements in the
provision is met should be evaluated in terms of the case concerned and it should
be examined whether the shipowner has lost the right to benefit from the limits
of liability'*,

This type of fault includes two elements together'®. In order to be able to talk
about the loss of the right of the shipowner to benefit from the limits of liability,
the reckless behavior of the shipowner and the awareness of the occurrence of
such damage must coexist. As it is stated above, the interpretation principle
stipulated in the IMO Resolutions underlines that the two elements must be met
together.

9 Damar, Wilful Misconduct, 269ff.; Kerim Atamer, ‘Deniz Ticareti Hukuku’na iliskin
Tartismali Ictihatlarin Yeni Tiirk Ticaret Kanunu Uyarinca Degerlendirilmesi’, Ticaret
Hukuku ve Yargitay Kararlar: Sempozyumu XXVI, Bildiriler- Tartismalar, 14 Aralik 2012 (1st
edn, Banka ve Ticaret Hukuku Arastirma Enstitiisii 2013) 230 (‘Tartismali Itihatlar’); Karan,
Kara ve Varan, 880. On the view that reckless conduct is close to possible intent in terms of
Civil Law, see Zafer Kahraman, ‘Medeni Hukuk Bakimindan Pervasizca Hareket’, Prof. Dr.
Galip Sermet Akman’a Armagan (Filiz Kitabevi 2020) 422.

Caga, 301; Yazicioglu, Hamburg Kurallari, 172; Yazicioglu, Kender/Cetingil, 274; Karan,
Kara ve Varan, 880-881. On the view that reckless conduct cannot be characterized as gross
negligence or possible intent, see Hac1 Kara, Deniz Ticareti Hukuku (1st edn, On Iki Levha
Yayincilik 2020) 245.

101 Tahir Caga, ‘Enternasyonel Deniz Hususi Hukukunda Yeni Baz1 Gelismeler’ (1977) 9(2)
BATIDER 301; Kiibra Yetis-Saml, Yeni Tiirk Ticaret Kanunu 'na Gére Tagiyamn Ziya, Hasar
ve Geg Teslimden Sorumlulugu (1st edn, On Iki Levha Yaymcihk 2013) 170; Emine
Yazicioglu, Kender/Cetingil Deniz Ticareti Hukuku (16" edn, Filiz Kitabevi 2020)
(Kender/Cetingil) 274; Burak Adigiizel, ‘Yargitay Kararlarinda CMR m. 29°daki Kasta
Esdeger Kusur Kavraminin Yorumlanmasi’, Ticaret Hukuku ve Yargitay Kararlar:
Sempozyumu XXIV, Bildiriler- Tartismalar, 10-11 Aralik 2012 (1st edn, Banka ve Ticaret
Hukuku Arastirma Enstitiisii 2012) 373; G. Veniis Comert, Tasiyanin Gemiyi Denize, Yola ve
Yiike Elverigli Bulundurma Borcu (1st edn, On Tki Levha Yaymcilik 2022) 311; on the view
that it is not appropriate to match reckless conduct with a degree of fault in Turkish Law and
it is more appropriate to make an evaluation in terms of each case within the framework of the
elements of fault mentioned in Article 1187 of TCC, see Siizel, Sorumlulugun
Strlandirilmast, 558, 559.

Yazicioglu, Kender/Cetingil, 274; Siizel, Sorumlulugun Sinirlandirilmasi, 559.

Yazicioglu, Hamburg Kurallari, 171; Yetis-Samh, 170; Siizel, Sorumlulugun
Sinirlandirilmasi, 559; Hakan Karan, The Carrier’s Liability under International Maritime
Conventions — The Hague, Hague-Visby and Hamburg Rules (1st edn, E. Mellen Press 2005)
3717, 378; Gengtiirk, 124, 131.
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aa. Recklessness

According to a definition in the doctrine, recklessness is defined as taking an
unreasonable risk unconsciously'®. Reckless behavior is defined as the brash
performance of an act by a person who knows that damage is likely to occur as
a result of that act or it is defined as performing an act without caring about the
result that is likely to occur'®,

In the 2012 decision of the Federal Court of Canada in Société Telus
Communications v Peracomo Inc, the court defined recklessness as "a mental
attitude or indifference to the existence of risk"'%.

Article 4 of the 1976 Convention on Limitation of Liability, unlike other
international conventions, does not use the expression "act or omission" but the
expression "personal act or omission™". "Personal act or omission" is
translated into Turkish as “kisisel fiil veya ihmal”. This phrase was specifically
added to the text to emphasize that only one's own reckless act or omission will
be effective in terms of the limitation of liability, and that the shipowner may

benefit from the limits of liability even if he/she is held liable for damages caused

194 Damar, Wilful Misconduct, 84, 85.
105 Yetig-Saml, 170.

106 The relevant part of the decision is as follows: "Recklessness connotes a mental attitude or
indifference to the existence of the risk."
<https://cmlcmidatabase.org/soci%C3%A9%C3%A9-telus-communications-v-peracomo-
inc> accessed 3 June 2022. In the case at issue in this decision appealed by the Federal Court
of Canada, the fishing vessel owned by Peracoma Inc. became entangled in a fiber optic
communication cable owned by Sociétée TELUS Communications and Hydro-Québec, and the
owner cut the cable with a chainsaw. In the following days, the fishing gear became entangled
in the cables again and the owner cut the cables again. The Court held that the shipowner did
not have up-to-date charts on board, that he caused this damage by reckless conduct because
he was subjectively aware of his conduct and took an unreasonable risk by being reckless, and
therefore could not benefit from the limits of liability. For a summary of the decision, see
<https://cmlcmidatabase.org/peracomo-inc-v-telus-communications-co> accessed 15 July
2022. The decision was overturned by the Supreme Court of Canada, which held that the owner
of the fishing vessel did not have intent and therefore could benefit from the limitation of
liability, whereas he was not entitled to insurance compensation for his reckless conduct. See
Tsimplis, ‘Vessel’, 316.

Although the other conventions except for the Rotterdam Rules do not include this expression,
when the preparatory works of the conventions are examined, it is stated that the intention is
that the carrier loses the right to limit liability only in the presence of its own fault, and that the
English Court decisions regarding the Hague-Visby Rules and the Athens Convention are
interpreted in the same direction, see Mandaraka-Sheppard, 769.
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by the reckless conduct of its servants or agents'®. In the case of The
Heidberg'”decision rendered by a French court, the master left the engine room
to ballast the ship. While the pilot and a seaman were left alone on the bridge,
the German-flagged ship "Heidberg" collided with Shell's oil facilities. In its
decision, the court ruled that the accident occurred due to the master’s fault in
navigation and management, that there were, on board, seafarers sufficient in
number and qualification, that the ship was convenient, that there was no intent
or reckless behavior of the shipowner in the occurrence of the damage and that
the shipowner would benefit from the limits of liability.

If the shipowner is a legal entity, it is also necessary to determine who will lose
the right to benefit from the limits of the shipowner's liability due to their acts or
omissions''’. Pursuant to Article 1343 f. 1 b. (b) of the TCC, in the case of legal
entities, the fault of the bodies and the persons constituting the bodies that put
the legal entity under liability by their acts and omissions shall be taken into

108 Mandaraka-Sheppard, 766. It is clear from the wording of the text that each person is only
liable for his own act or omission, for example, if the captain causes damage with a reckless
act, the captain cannot benefit from the limits of liability, whereas the shipowner can benefit
from the limits of liability. See Damar, Wilful Misconduct, 170. In the case of Floata
Consolidation Ltd v Man Lee Hing (Hong Kong) Vehicles Ltd decided by the Hong Kong Court
in 2016, while the plaintiff's barge was loading containers onto the ship, the containers were
damaged and one of the seamen on board died. The court ruled that the owner of the barge
would not lose the right to limit liability due to the fault of the seamen who caused the damage,
because the acts or omissions of the seamen causing the damage could not be considered as
the personal act or omission of the defendant, as they were not part of the 'directing mind and
will' of the defendant, the owner of the barge. For a summary of the judgment, see
<https://cmlcmidatabase.org/floata-consolidation-1td-v-man-lee-hing-hong-kong-vehicles-
1td> accessed 20 July 2022. For a contrary decision, see Nelson Pine Industries Ltd v Seatrans
New Zealand Ltd (The Pembroke), where the carrier could not benefit from the limits of
liability due to the reckless conduct of the master. On the view that this decision can only be
supported if it is accepted that the master is considered as the alter ego of the carrier, see Julian
Cooke & John D. Kimball & Tim Young & David Martowski & Michael Ashcroft & Leroy
Lambert & Andrew Taylor and Michael Sturley, Voyage Charters (4th edn, informa law from
Routledge 2014) 1128. On the view that this decision is not compatible with the regulation in
LVK, see Damar, Wilful Misconduct, 127.

109 Shell v. Vega Reederei Friedrich Dauber (The Heidberg). Cour de cassation (Ch com),
22/09/2015, n° 13-25584 and 13-27489. For a summary of the judgment see
<https://cmlcmidatabase.org/shell-v-vega-reederei-friedrich-dauber-heidberg> accessed July
20, 2022.

On the fact that it is difficult to determine whose fault will be considered as the fault of the
shipowner in cases where the shipowner is not a natural person but a legal entity, and that this
is evaluated by the courts for each concrete dispute, see See Tsimplis, ‘Vessel’, 312. On the
fact that the issue is solved with a regulation in German Law and through the decisions of the
courts based on the concept of the “alter ego”, see Ataol, 80.
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consideration pursuant to Article 50 of the Turkish Civil Law'"' ("TCL"). In
English law, the concept of "alter ego"''? explains whether the legal entity or the
shipowner will be liable for the acts and omissions of the persons concerned.
Accordingly, the alter ego of a company is the person who acts as the directing
mind of that company'"®. These persons are generally described as the brain and
nerve center of the legal entity''*. The behavior of persons who are outside the
body of the legal entity but who have the authority to take independent decisions

should also be attributed to the legal entity'">.

Subparagraph (e) of Article 1343 f. 1 of the TCC introduces a general provision
stipulating that the fault of the persons representing the shipowner based on a
general or special authorization shall also be taken into consideration within this
scope. Pursuant to subparagraph (e) of the provision, if the body or the persons
constituting the bodies of the legal entity delegate these powers to a
representative, the intent or reckless behavior of the representative shall also be
taken as a basis for the removal of the limits of liability. In the doctrine, since
the master has the authority to represent the shipowner during the voyage within
the scope of subparagraph (e), it is argued that the master becomes the alter ego

1 Law No: 4721, 0G 22.11.2001/24607 .

12 The concept of "alter ego" was first mentioned by the English court in Lennard's Carrying Co
v Asiatic Petroleum Co Ltd. In the 1965 decision The Lady Gwendolen, the court referred to
the Lennard case and ruled that the Lennard case was a good guideline as to whether a person
could be considered the "alter ego" of a company, whereas the acts of the manager of a
company would not always be considered as the acts of the legal entity itself, and that in the
concrete dispute, the ships were managed by the traffic department of the company and
therefore the company would be responsible for the acts of the head of this department. "For
other decisions on the concept of "alter ego" and evaluations regarding these decisions, see
Mandaraka-Sheppard, 98, 99. For the "alter ego" test, see John F. Wilson, Carriage of Goods
by Sea, (7th edn, Longman 2010) 287. See Tsimplis, ‘Vessel’, 313. On the fact that the conduct
of a member of the board of directors may generally be considered as the conduct of a legal
person, whereas in some cases this person may not represent the company, and in some cases
the conduct of a person who has absolute control of the company may not be considered as the
conduct of the company, see Tsimplis, ‘Vessel’, 313.

130n the view that these persons should have the authority to take and execute any decision, see
Regina Asariotis, ‘Haftungsbegrenzung und deren Durchbrechung im Seehandelsrecht: die
englische Auffassung’ (2004) Transportrecht 27 Jahrgang 149; William Tetley, Marine Cargo
Claims (4th edn, Blais 2008) 292; Yazicioglu, Hamburg Kurallari, 174; Yetis-Samli, 176.

114 Mandaraka-Sheppard, 98.
115 Sjizel, Sorumlulugun Smirlandirilmasi, 552.
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of the shipowner''®. However, it should be noted that, considering the 1976
Convention on Limitation of Liability, the preparatory works, and the principles
of interpretation adopted by the IMO, it does not always seem possible to
conclude that the intent or reckless behavior of the master will be considered as
the intent or reckless behavior of the shipowner and the shipowner will lose the
right to benefit from the limits of liability''”. However, in the event that the
master is instructed by the shipowner or the alfer ego of the shipowner and the
master executes the instruction, the shipowner will not be able to benefit from
the limits of liability since the shipowner's own intent or reckless behavior will
be found. According to the IMO common interpretation principle, limited
liability is the rule and it is almost impossible to remove the limits of liability.
For this reason, it is aimed that the judicial bodies interpret the concept of alter
ego narrowly.

116 Damar, ‘Haftungsbeschrinkung’, 293. On the view that the master and ship inspector have
authority to take and execute any decision on behalf of the company, see Michael Tsimplis,
Chapter 12: Limits of Liability, The Rotterdam Rules: A Practical Annotation (1st edn, Informa
2009) 192 (Liability); Dieter Rabe and Kay Uwe Bahnsen, Seehandelsrecht: Fiinftes Buch des
Handelsgesetzbuches mit Nebenvorschriften und Internationalen Ubereinkommen (Sth edn,
C.H. Beck 2018) 529.

In the dispute subject to a decision rendered by the Istanbul 17th Commercial Court of First
Instance, the ship collided with a mansion due to an engine failure while crossing the Bosporus.
Pursuant to the expert report, it was stated that the fact that the master continued the voyage
by relying on the increase in the anchor speed despite the malfunction of the ship's machinery
and did not drop anchor before hitting the mansion was a decision of management and
administration and could not be qualified as an intent or daring behavior since it was a decision
that could be made within the framework of maritime practices, and this opinion was adopted
by the Court. In the decision, whether the shipowner can benefit from the limits of liability is
evaluated in terms of the captain's act; whereas, even if the captain's behavior is characterized
as a reckless act, this alone will not cause the shipowner to lose the right to benefit from the
limits of liability. See Siizel, Sorumlulugun Simirlandirilmas, 577, 578.
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bb. Knowledge

For the loss of the right to limit the shipowner's liability, the recklessness must
have been carried out with the knowledge that it is probable''® to cause such loss.
The shipowner must be subjectively aware of the consequences of his
behavior'™. In other words, a subjective evaluation should be made in terms of
the concrete dispute, not an objective evaluation.

Pursuant to Article 4 of the 1976 Convention on Limitation of Liability, the
shipowner must be aware that his act or omission is likely to cause ("such
loss"'?%). Damage includes all the damages listed in Article 2 of the 1976
Convention on Limitation of Liability such as bodily injury, delay, damage, or
loss of property.

18 The phrase "with knowledge that probably result" in Article 1187 of the TCC is translated as
"with knowledge of the probability that the act or omission is likely to cause damage", and the
act or omission is likely to cause damage if there is a probability of 51% and above that the act
or omission is likely to cause damage. See Damar, Wilful Misconduct, 93; Siizel, Sorumlulugun
Stnmwrlandirilmasi, 562. For the fulfillment of this element, it should be known that the
probability of the occurrence of the event causing the damage in the concrete case is higher
than the probability of non-occurrence, see Yazicioglu, Kender/Cetingil, 273. In the Seventh
Section of the TCC titled Limitation of Liability and Compensation for Oil Pollution Damage,
Article 1343 of TCC only refers to Article 4 of the 1976 Convention on Limitation of Liability
and Article 5 of the 1992 Convention on Limitation of Liability, and in the justification of the
provision, it is mentioned that the right of limitation shall be extinguished by intent and
reckless conduct. See . TBMM, Tiirk Ticaret Kanunu Tasaris1 ve Adalet Komisyonu Raporu
(1/324), s. 409, 410.

119 Tsimplis, Liability, 193; Rabe and Bahnsen, 528; Asariotis, 149; Yetis-Saml, 171; Gengtiirk,

129. On the fact that objective assessment is still made in French court decisions, see Damar,

Wilful Misconduct, 168 fn. 265. In The Leerort case, which is the subject of an English court

decision, while the ship Leeort was waiting at the dock, the two ships collided due to an engine

failure on the ship Zim Pireaus and the ship Leeort and the cargo carried on board were
damaged. The Court ruled that a 50-second damage to the machinery at a critical moment was

a mere coincidence and that the shipowner in the case probably had knowledge or intent that

such damage would occur and that it was "fotally absurd" to attribute such fault to the

shipowner. Schiffahrtsgesellschaft MS "Merkur Sky" M.B.H. & Co. K.G. v. MS Leerort

NthSchiffahrts G.M.B.H. & Co. K.G. (The "Leerort") [2001] 2 Lloyd's Rep. 291 (Westlaw UK,

et. 15/8/2022). For an assessment of the decision, see Damar, Wilful Misconduct, 168;

Berlingieri, 360, 370.

On the fact that only the word "loss" but not the word "damage" is included in the Convention,

which causes controversy, since Article 25 of the Warsaw Convention, Article. 3 of 1992 Oil

Pollution Convention, Article. 13 of Athens Convention use the words "loss and damage", the

Hague-Visby Rules use only the word "damage", and the Hamburg and Rotterdam Rules use

the words "loss, damage or delay", see Mandaraka-Sheppard, 780.
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C. The Effect of the Degree of Fault of Wilful Misconduct on the Insurance
Contract

The scope of application of IMO Resolutions on the common interpretation rule
includes the 1976 Convention on Limitation of Liability amended by the 1996
Protocol, 1992 Oil Pollution Convention, 2001 Bunker Convention'*!, 2007
Convention on Removal of Wrecks and 2010 Convention on Hazardous
Substances. In order not to expand the scope of the study, the assessment will be
made only for the 1976 Convention on Limitation of Liability amended by the
1996 Protocol.

In the IMO Resolutions and in the preparatory works of the Resolutions, it is
stated that the direct effect of the elimination of the limits of liability has an effect
on the compulsory liability insurances stipulated by international conventions,
that the predictability of the risk increases with the stipulation of the limit of
liability, that the insurance company is released from the obligation to indemnify
the damage in accordance with international conventions if it is decided that the
damage occurred as a result of the reckless behavior of the ship-owner, and that
even if the shipowner is held liable for the amount above the limit of liability,
the actual indemnification of the damage will not be realized if the shipowner
does not have the ability to pay. Therefore, it should be kept in mind that at the
point where the limit of liability disappears, insurance protection is also disabled.

Under the 1976 Convention on Limitation of Liability, the registered owner,
charterer, ship manager, and ship operator, who are referred to as the shipowner,
have the right to limit their liability in the event that the claims specified in the
second article are brought, except for the claims listed in the third article of the
international convention. However, these limits will not be applied if it is proved
that the loss was caused by the degree of fault in the fourth article of the
international convention. The 1976 Convention on Limitation of Liability
constitutes a global limit for claims against the shipowner based on contract or
tort. Therefore, these limits may be applied in cases where the shipowner is liable
for negligence as required by the legislation, as well as in cases of strict liability.
There is no explicit provision regarding the compulsory liability insurance of the
shipowner in the 1976 Convention on Limitation of Liability. In other words,
there is no explicit provision in the international convention regarding the effect

121" For an assessment of this contract in terms of compulsory insurance, see Ciineyt Siizel, ‘Gemi
Yakiti Sozlesmesi 2001: Amag, Kapsam ve Uygulama Alani’, (2017) 12 Bahgesehir
Universitesi Hukuk Fakiiltesi Dergisi 153ff (‘Gemi Yakit1 S6zlesmesi’).
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of the so-called degree of fault of reckless behavior on the financial liability
insurance of the shipowner.

In 2009, the European Union ("EU") adopted the Directive on the insurance of
maritime claims'?2. Within the framework of this Directive, ships flying the flag
of an EU Member State and ships flying the flag of any country carrying the
ports of an EU Member State are required to take out liability insurance for
maritime claims falling within the scope of the application of the 1976
Convention on Limitation of Liability up to the limits stipulated in the 1996
Convention on Limitation of Liability and to ensure that this insurance is in place
for ships entering ports. The Directive contains provisions on compulsory
liability insurance and its supervision, but does not include any provisions on the
circumstances excluded from the coverage of liability insurance and especially
the effect of the degree of fault of the shipowner on the liability of the insurer.

Following the EU legislation in Turkish law, the Regulation on the Insurance
and Inspection of Ships Regarding Maritime Claims'** was published in 2010
and the provisions of the Directive were incorporated into domestic law'**. The
Regulation is generally in line with the EU Directive and does not include a
regulation on the effect of the degree of fault of the owner on the liability
insurer's obligation to pay compensation.

The shipowner's liability is covered by protection and indemnity (P&/ Cover)
insurance. When the rules of the protection-indemnity insurers are examined, the
intent or recklessness of the member shipowner causing the damage is
considered among the cases excluded from coverage'®.

122 Directive 2009/20/EC of the European Parliament and of the Council of 23 April 2009 on the
insurance of shipowners for maritime claims. For the Directive, see Atamer and Siizel, 511.

123 0G 14.11.2010/27759. For an assessment of the Regulation, see. Kula-Degirmenci, 178;
Siizel, “Gemi Yakit1 Sozlesmesi”, 158.

124 For a comparative chart of the provisions of the Directive and the Regulation, see Atamer and Siizel,

522.

For example, Article 72 of the Rulebook of GARD, a protection and indemnity insurer, states
as follows "The Association shall not cover any liabilities, losses, costs or expenses arising or
incurred in circumstances where there has been wilful misconduct on the part of the Member,
such misconduct being an act intentionally done, or a deliberate omission by the Member, with
knowledge that the performance or omission will probably result in injury, or an act done or
omitted in such a way as to allow an inference of a reckless disregard of the probable
consequences." see
<https://www.gard.no/web/publications/document/chapter?p subdoc_id=20748045&p_docu
ment_id=20747880> accessed October 19, 2022.
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Therefore, although there is no explicit provision regarding the insurance
contract in the 1976 Convention on Limitation of Liability in practice, this degree
of fault causes exclusion from insurance coverage. In other words, the proof that
the damage is caused by the reckless behavior of the shipowner is in the interest
of the shipowner's insurer and the damage will not be compensated by the
insurer. At first glance, the proof of this degree of fault seems to be in favor of
the cargo. However, in the event that the financial condition of the shipowner is
not sufficient to compensate for the damage, the damage will remain on the cargo
insurer, which pays the damage to the cargo insured within the framework of the
cargo insurance and succeeds to its rights if the coverage conditions of the cargo
insurance are met.

In Turkish law, the situation appears to be different. Article 1473 et seq. of the
TCC contains special provisions regarding liability insurance'**. Among these
provisions, Article 1483 and Article 1484 are dedicated to compulsory liability
insurance. Article 1483'*" and 1484 of the TCC contain special provisions on
compulsory liability insurance. Article 1484 of the TCC stipulates the
performance obligation of the insurance company in the relationship with the
injured party'?®. Pursuant to Article 1486 f. 2'%, this provision, which is
mandatory in nature, stipulates that even if the insurer is fully or partially
released from the obligation of performance towards the insured, the obligation
of performance towards the injured party shall continue up to the amount of
compulsory insurance.

Article 5 f. 2 of the Regulation on Insurance and Inspection of Ships Regarding
Maritime Claims stipulates that "All ships arriving at port facilities within the

126 For studies evaluating the provisions on liability insurances, see Samim Unan, Tiirk Ticaret
Kanunu Serhi, Altinci Kitap, Sigorta Hukuku, Cilt 11, Sigorta Tiirlerine fliskin Ozel Hiikiimler,
Birinci Béliim, Zarar Sigortalar1 (Madde 1453-1486) (1st edn, On ki Levha 2016) 285ff;;
Kerim Atamer, “Yeni Tiirk Ticaret Kanunu Uyarinca “Zarar Sigortalari”na Giris” (2011) 27
BATIDER 74ff. (“Zarar Sigortalar1”).

127 For the evaluations regarding Article 1483 of the TCC, see Unan, 406 et seq.

128 For evaluations on Article 1484 of the TCC, see Unan, 415 et seq.; Atamer, “Zarar Sigortalar1”,
95 et seq.; Birgiil Sopac1-Oztuna, “6102 Sayil Tiirk Ticaret Kanunu’nun 1484. Maddesine
Goére Zorunlu Sorumluluk Sigortasinda Sigortacinin Zarar Gorene Karsi Ifa Yiikiimliiliigii”
(2012) 18(2) Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi (Ozel Say1)
6991f.; Serdar Acar, Sorumluluk Sigortacisimin Dogrudan Davada Dayanabilecegi
Savunmalar (1st edn, Vedat Kitap¢ilik 2012) 43; Siizel, “Gemi Yakiti S6zlesmesi”, 163, 164.
For a different view, see Kemal Senocak, “Sorumluluk Konusu Olaya Kasten Neden Olma
(TTK m. 1477)”, Samim Unan ve Emine Yazicioglu (eds), Sigorta Hukuku Sempozyumlar:
(1st edn, On Tki Levha Yaymcilik 2018) 174 et seq.

129 For the evaluations regarding Article 1486 f. 2 of the TCC, see Unan, 513 et seq.
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scope of this Regulation must have a valid protection and indemnification
insurance against maritime claims" and Article 7 f. 1 states that "The policy of
the protection and indemnification insurance against maritime claims must be
kept on board". In the absence of an insurance contract, the port authority may
order the ship to be removed from the port facility, and the ship's request to enter
the port facilities will not be accepted until the ship's owner submits the original
insurance policy [Article. 7 f. 3]. In the absence of the insurance policy, in
accordance with Article 8 f. 3 of the Regulation, penal sanctions will be imposed
on the ship by the port authority within the framework of Article 2 and Article
11 of the Ports Law'*°.

When these provisions are taken into consideration, it is understood that the
insurance concerned is designed as compulsory liability insurance. However,
considering Article 13 of the Insurance Law and the fact that compulsory
insurance can only be stipulated by law, it is open to debate whether this
insurance, which was introduced by a provision of a regulation, is actually
compulsory liability insurance. If this insurance is accepted as compulsory
liability insurance, Article 1484 of the TCC should be applied. In other words,
within the framework of the liability insurance established with a Turkish
insurance company, even if the insurer is fully or partially released from the
obligation of performance towards the insured, the obligation of performance for
the injured party will continue until the amount of compulsory insurance. Within
the framework of this provision, since the Turkish insurance company cannot
assert the defense of intent or recklessness against the injured third party, it will
indemnify the damage and will later recourse to the insured shipowner for the
amount'®'. However, in practice, the special conditions of the insurance
companies providing liability insurance coverage are not drafted in this way, but
just like those of foreign protection and indemnity insurers'*?. Considering the
mandatory nature of Article 1484 of the TCC within the framework of Article
1486 f. 2, it can be said that the special conditions concerned are not valid and
Article 1484 of the TCC should be applied, instead.

130 Taw No: 618, OG 20.04.1341/95.
131 For a contrary opinion, see Senocak, 174, 176.

132 See
<https://www.turkpandi.com/assets/page _docs/Su%20Ara%C3%A71ar%C4%B1%20Soruml
uluk%20Sigortas%C4  %B1%20%C3%96z¢1%20%C5%9Eartlar%C4%B1.pdf> accessed
Article 6.12 of the Special Conditions available at 15/8/2022.
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CONCLUSION

In this study, three IMO Resolutions dated 15/12/2021 were evaluated.
Considering the titles of these three Resolutions, it appears that the common rules
of interpretation are limited to the 1976 Convention on Limitation of Liability
and the 1996 Protocol on the Limitation of Liability that amended it, and the
1992 Oil Pollution Convention. However, when the texts of the decisions
examined in this study and their areas of regulation are taken into consideration,
it can be said that the degree of fault is called "wilful misconduct", in other
words, the degree of fault that causes the limits of liability not to be applied in
maritime law is important for the uniform interpretation of the rules of all
international conventions.

In maritime law, the liability of the shipowner, and the carrier, even if not
included in the IMO Decisions, is limited as a rule. The limits of liability do not
apply if it is proved by the injured party that the damage was caused by the intent
or wilful misconduct of these persons. The broad interpretation of the
aforementioned provisions of the international conventions by different judicial
bodies in states and the easy removal of the limits of liability from the intended
purpose has led to the adoption of Resolutions on common rules of interpretation
by IMO. IMO has reasserted in the common rules of interpretation, with
reference to the preparatory works of the 1976 Convention on Limitation of
Liability that a system has been built in maritime law in which it is almost
impossible to remove the limits of liability. With the uniform development of
jurisprudence by the judicial bodies of the state parties within the framework of
the common rules of interpretation, it is aimed to reduce the intensity of the
injured parties' judicial remedy for the proof of this degree of fault. In the
common rules of interpretation, it is underlined that the degree of fault expressed
as "wilful conduct" does not correspond to gross negligence and that the proof
of the degree of fault means that the shipowner is excluded from the liability
insurance coverage in terms of the shipowner. Therefore, the existence of the
degree of fault should only begin at the point where insurability ceases. Another
issue that has been interpreted differently by the judicial bodies is the principle
that the shipowner cannot benefit from the limits of liability only in the event
that its own intent or wilful conduct is proven. In other words, the liability of the
shipowner for damages caused by the wilful conduct of their agents and servants
should be limited. In particular, it is intended to clarify that the group of persons
who are considered to be the directing mind of the shipowner or, if the shipowner
is a legal entity, the group of people considered as the directing mind of the
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company and expressed as "alter ego" should be interpreted narrowly and that
the master is not included in this concept.
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